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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
JOHN ANGLIN, individually and on behalf 
of all others similarly situated, 
 
  Plaintiff, 
 
 v. 
 
NISSAN NORTH AMERICA, INC., 
a California corporation, and 
INFINITI OF LISLE, INC., 
an Illinois corporation, 
 
  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
No. 1:17-cv-04240 
 
Hon. Elaine E. Bucklo 

 
DEFENDANTS’ MEMORANDUM IN SUPPORT OF 

MOTION TO COMPEL ARBITRATION AND STAY LITIGATION 

Plaintiff John Anglin bought a new 2011 Infiniti QX56 from Infiniti of Lisle, Inc. 

(“Infiniti of Lisle”), in July 2011.  The “Simple Interest Retail Installment Contract – Illinois” he 

signed (the “Sales Agreement”) allows either party to choose to have disputes decided by 

arbitration.  Plaintiff filed this action against Infiniti of Lisle and the vehicle’s distributor, Nissan 

North America, Inc. (“Nissan”), alleging that his vehicle and those of the putative class members 

suffer from a defect that causes paint to peel.  Each of Plaintiff’s claims arises out of, and is 

intertwined with, the Sales Agreement.  In violation of the Sales Agreement, Plaintiff has refused 

Defendants’ arbitration demand.  Pursuant to Fed. R. Civ. P. 12(b)(3) and 9 U.S.C. § 4, 

Defendants now seek an order compelling Plaintiff to arbitrate his claims as provided in the 

Sales Agreement. 

Defendants also ask that this case be stayed pending the outcome of the arbitration. 
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BACKGROUND 

Plaintiff bought his vehicle from Infiniti of Lisle on July 15, 2011.  (See Korallus Decl.,1 

Ex. A.)  Above the signature line, the Sales Agreement notifies the buyer that the other side of 

the page contains additional terms and conditions that are part of the Sales Agreement and 

specifically mentions the Sales Agreement’s arbitration clause.  The arbitration clause provides: 

ARBITRATION CLAUSE—IMPORTANT— 
PLEASE REVIEW—AFFECTS YOUR LEGAL RIGHTS 

 
1.  EITHER YOU OR WE [Infiniti of Lisle] MAY CHOOSE TO HAVE ANY 

DISPUTE BETWEEN US DECIDED BY ARBITRATION AND NOT IN 
COURT OR BY JURY TRIAL. 

2.  IF A DISPUTE IS ARBITRATED, YOU WILL GIVE UP YOUR RIGHT TO 
PARTICIPATE AS A CLASS REPRESENTATIVE OR CLASS MEMBER 
ON ANY CLASS CLAIM YOU MAY HAVE AGAINST US INCLUDING 
ANY RIGHT TO CLASS ARBITRATION OR ANY CONSOLIDATION OF 
INDIVIDUAL ARBITRATIONS. 

3. DISCOVERY AND RIGHTS TO APPEAL IN ARBITRATION ARE 
GENERALLY MORE LIMITED THAN IN A LAWSUIT, AND OTHER 
RIGHTS THAT YOU AND WE WOULD HAVE IN COURT MAY NOT 
BE AVAILABLE IN ARBITRATION. 

Any claim or dispute, whether in contract, tort, statute or otherwise (including the 
interpretation and scope of this clause, and the arbitrability of the claim or 
dispute) between you and us or our employees, agents, successors or assigns, 
which arises out of or relates to your credit application, purchase or condition of 
this vehicle, this contract or any resulting transaction or relationship (including 
any such relationship with third parties who do not sign this contract) shall, at 
your or our election, be resolved by neutral, binding arbitration and not by a court 
action.  

(Korallus Decl., Ex. A) (italics added).  After having the opportunity to review the Sales 

Agreement, Plaintiff indicated his assent by signature.  Plaintiff now relies on the Sales 

Agreement to support his claims against both Infiniti of Lisle and Nissan.  The Sales Agreement 

forms the basis for three of the five counts, as well as the class-action allegations, and is 

                                                 
1  “Korallus Decl.” refers to the Declaration of Mike Korallus in Support of Defendants’ Motion to Compel 
Arbitration and Stay Litigation. 
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intertwined with all counts. Plaintiff alleges that both Defendants are liable for claims relating to 

the Sales Agreement, either directly or because (according to Plaintiff) Infiniti of Lisle is 

Nissan’s agent: 

Common questions of law and fact predominate over any individual questions 
affecting the members of the Class and Subclasses, including, but not limited to 
[….] [w]hether Defendants breached any warranties or contracts with Plaintiff 
and the other Class members by manufacturing, marketing, distributing and/or 
selling Class Vehicles and Subclass Vehicles whose paint began to peel and/or 
delaminate before the end of the vehicles’ lifetime. 

*** 

Plaintiff, as well as the other Class members, contracted with Defendant Nissan, 
through Defendant’s agents, to purchase Class Vehicles, and paid significant 
consideration in the form of the purchase price for the Class Vehicles. 

Plaintiff, as well as the other Dealership Subclass members, contracted with 
Defendant Nissan, through Dealership, to purchase Subclass Vehicles, and paid 
significant consideration in the form of the purchase price for the Subclass 
Vehicles. 

*** 

Plaintiff, as well as the other Class members, contracted with Nissan, through 
Defendant’s agents, to purchase Class Vehicles, and paid significant 
consideration in the form of the purchase price for the Class Vehicles. 

Plaintiff, as well as the other Dealership Subclass members, contracted with 
Nissan, through Dealership, to purchase Subclass Vehicles, and paid significant 
consideration in the form of the purchase price for the Subclass Vehicles. 

Second Am. Compl. (Dkt. 17) (“SAC”) ¶¶ 41(c), 52, 53, 63, 64 (emphasis added). 

On September 13, 2017, Defendants’ counsel gave Plaintiff written notice that they 

elected to arbitrate Plaintiff’s claims pursuant to the Sales Agreement and requested that Plaintiff 

agree to arbitrate his claims to avoid the need for a motion to compel arbitration. (Ex. 1, attached 

hereto.)  Plaintiff has not responded. 
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ARGUMENT  

The Federal Arbitration Act (“FAA”) favors the enforcement of valid arbitration clauses.  

Plaintiff signed the Sales Agreement containing such a clause when he bought his vehicle, and so 

was on notice that either party had the right to elect to arbitrate disputes arising out of the 

agreement.  Defendants now elect to arbitrate. Although Nissan was not a party to the agreement, 

under the circumstances here, Plaintiff’s claims against it should be arbitrated along with 

Plaintiff’s intertwined claims against Infiniti of Lisle.  Further, the Court should stay this 

litigation pending the outcome of the arbitration. 

I. The Court Should Compel Arbitration. 

A. The FAA and the Sales Agreement Require Arbitration of Claims Against 
Infiniti of Lisle. 

The FAA provides in relevant part: 

A written provision in any maritime transaction or a contract evidencing a 
transaction involving commerce to settle by arbitration a controversy thereafter 
arising out of such contract or transaction, or the refusal to perform the whole or 
any part thereof, or an agreement in writing to submit to arbitration an existing 
controversy arising out of such a contract, transaction, or refusal, shall be valid, 
irrevocable, and enforceable save upon such grounds as exist at law or in equity 
for the revocation of any contract.   

9 U.S.C. § 2. 
 

“The FAA is a congressional declaration of a liberal federal policy favoring arbitration 

agreements and […] questions of arbitrability must be addressed with a healthy regard for the 

federal policy favoring arbitration.”  Cont’l Cas. Co. v. Am. Nat’l. Ins. Co., 417 F.3d 727, 730–

31 (7th Cir. 2005) (internal citations and quotations omitted).  “Courts are to uphold and enforce 

applicable arbitration agreements according to their terms unless they are invalidated by 

generally applicable contract defenses, such as fraud, duress, or unconscionability.”  Wal-Mart 

Stores, Inc. v. Helferich Patent Licensing, LLC, 51 F. Supp. 3d 713, 717 (N.D. Ill. 2014) 
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(internal citations and quotations omitted).  Because of this liberal policy favoring arbitration, “a 

court may not deny a party’s request to arbitrate an issue ‘unless it may be said with positive 

assurance that the arbitration clause is not susceptible of an interpretation that covers the asserted 

dispute.’”  Kiefer Specialty Flooring, Inc. v. Tarkett, Inc., 174 F.3d 907, 909 (7th Cir. 1999). 

(quoting United Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574, 582–83 (1960)). 

The FAA allows parties to compel arbitration if three elements are satisfied: (1) the 

existence of a written agreement to arbitrate, (2) a dispute within the scope of the written 

agreement, and (3) a refusal or failure to arbitrate.  Zurich Am. Ins. Co. v. Watts Indus., Inc., 417 

F.3d 682, 687 (7th Cir. 2005).  All three elements are present here. 

First, as discussed above, the written Sales Agreement between Plaintiff and Infiniti of 

Lisle contains an arbitration clause. 

Second, this dispute is within the scope of that clause.  Plaintiff’s breach-of-contract 

count alone is sufficient to compel arbitration, because it alleges Infiniti of Lisle breached the 

Sales Agreement itself. Plaintiff’s class-action allegations and his breach-of-implied-warranty 

claim against Infiniti of Lisle also arise directly from the Sales Agreement.  The arbitration 

clause also covers Plaintiff’s tort or contract claims because they “arise[] out of” or are “relate[] 

to” the “purchase or condition of his vehicle.”  (Korallus Decl., Ex. A.)  The Seventh Circuit 

repeatedly has held that the language “arising out of” and “relating to” is broad enough to create 

a “presumption of arbitrability” that “reaches all disputes having their origin or genesis in the 

contract, whether or not they implicate interpretation or performance of the contract per se.” 

Gore v. Alltel Commc’ns, LLC, 666 F.3d 1027, 1033 (7th Cir. 2012) (citing Kiefer Specialty 

Flooring, Inc., 174 F.3d at 910); and Sweet Dreams Unlimited, Inc. v. Dial-A-Mattress Int’l, Ltd., 

1 F.3d 639, 642 (7th Cir. 1993)).  Even claims arising out of relationships with third parties like 
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Nissan are within the scope of the arbitration clause.  Korallus Decl., Ex. A (including claims 

arising out of or relating to “relationship[s] with third parties who do not sign this contract”); see 

also Paragon Micro, Inc. v. Bundy, 22 F. Supp. 3d 880, 889–90 (N.D. Ill. 2014). 

Third, Plaintiff declined to arbitrate by pursuing this class action instead, and has elected 

not to respond to Defendants’ demand to arbitrate.  (Ex. 1, attached hereto.).  Accordingly, 

Defendants request the Court follow the mandate of the FAA and compel arbitration of all of 

Plaintiff’s claims in the Second Amended Complaint.  

B. Any Dispute About Arbitrability Should Be Decided by the Arbitrator. 

To the extent there is any dispute about the second element, i.e., scope of the arbitration 

clause, that issue itself should be resolved in arbitration.  The Sales Agreement states “[a]ny 

claim or dispute … (including the interpretation and scope of this clause, and the arbitrability of 

the claim or dispute) … shall, at your or our election, be resolved by neutral, binding arbitration 

and not by a court action.”  (Korallus Decl., Ex. A.)  The Supreme Court has “recognized that 

parties can agree to arbitrate ‘gateway’ questions of ‘arbitrability,’ such as whether the parties 

have agreed to arbitrate or whether their agreement covers a particular controversy.” Rent-A-

Center, West, Inc. v. Jackson, 561 U.S. 63, 70 (2010). 

Consistent with that delegation, the Sales Agreement states the parties may elect to 

choose an arbitrator from either the National Forum of Arbitrators (“Forum”) or the American 

Association of Arbitrators (“AAA”).  Under the rules of both organizations, the arbitrator has the 

authority to decide preliminary questions of arbitrability and jurisdiction: 

An Arbitrator shall have the power to rule on all issues, Claims, Responses, 
questions of arbitrability, and objections regarding the existence, scope, and 
validity of the Arbitration Agreement including all objections relating to 
jurisdiction, unconscionability, contract law, and enforceability of the Arbitration 
Agreement. The Arbitrator may rule on objections to jurisdiction of the 
Arbitrator, FORUM, or to the arbitrability of a claim or counterclaim as a 
preliminary matter where appropriate. 
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Forum Codes of Procedure, FORUM Rule 3.1(E), available at http://www.adrforum.com/Rules 

(Nov. 1, 2015) (emphasis added). 

The arbitrator shall have the power to rule on his or her own jurisdiction, 
including any objections with respect to the existence, scope, or validity of the 
arbitration agreement or to the arbitrability of any claim or counterclaim. 

Consumer Arbitration Rules, AMERICAN ARBITRATION ASSOCIATION (Sept. 1, 2014) 

https://www.adr.org/consumer (emphasis added). 

By providing that the parties would be subject to AAA or Forum rules, the Sales 

Agreement vests the arbitrator with the preliminary authority to decide arbitrability.  See Wal-

Mart Stores, Inc. v. Helferich Patent Licensing, LLC, 51 F. Supp. 3d 713, 719-20 (N.D. Ill. 2014) 

(“the Court finds that by incorporating the AAA Rules … into the arbitration provision, [the 

parties] clearly and unmistakenly agreed to have an arbitrator decide whether they agreed to 

arbitrate Plaintiff’s disputes”); Allscripts Healthcare, LLC v. Etransmedia Tech., Inc., 188 F. 

Supp. 3d 696, 701 (N.D. Ill. 2016) (adopting same as “the consensus view”). Therefore, to the 

extent the scope of the arbitration clause is challenged, the Court should refer the matter to 

arbitration in the first instance to allow the arbitrator to resolve any such challenge.  

C. The Claims Against Nissan Also Should Be Arbitrated. 

Although Nissan did not sign the Sales Agreement, it nevertheless is entitled to compel 

arbitration of Plaintiff’s claims here because those claims reference and presume the existence of 

the Sales Agreement and are intertwined with the claims and alleged conduct of Infiniti of Lisle. 

“Under the doctrine of equitable estoppel, a non-signatory may compel arbitration in two 

distinct circumstances: when the signatory references to or presumes the existence of a written 

agreement in asserting its claims against the non-signatory, and when the signatory raises 

allegations of ‘substantially interdependent and concerted misconduct by both the non-signatory 

and one or more of the signatories to the contract.’”  Paragon Micro, Inc., 22 F. Supp. 3d at 889–
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90 (citing Hoffman v. Deloitte & Touche, LLP, 143 F. Supp. 2d 995, 1004–05 (N.D. Ill. 2001) 

(quoting MS Dealer Serv. Corp. v. Franklin, 177 F.3d 942, 947 (11th Cir. 1999)).  As shown 

above, there can be no question that both circumstances exist here:  Plaintiff’s claims against 

Nissan refer to and presume the existence of the Sales Agreement and Plaintiff alleges 

“substantially interdependent and concerted misconduct by both” Nissan and a signatory and co-

defendant Infiniti of Lisle. 

Plaintiff may rely on Scheurer v. Fromm Family Foods LLC, 863 F.3d 748 (7th Cir. 

2017), to argue that this Court should apply Illinois state law of equitable estoppel rather than the 

federal authorities discussed above.  But Scheurer was limited to the specific issues raised there 

and, moreover, was wrongly decided.  Among other things, Scheurer misinterprets Arthur 

Andersen LLP v. Carlisle, 556 U.S. 624 (2009), as the basis for its holding that state law 

controls. As numerous courts have recognized after Arthur Andersen, the federal doctrine of 

equitable estoppel provides an independent basis permitting non-signatories to compel 

arbitration. See, e.g., Paragon Micro, Inc., 22 F. Supp. 3d at 889–90; Aggarao v. MOL Ship 

Mgmt. Co., Ltd., 675 F.3d 355 (4th Cir. 2012).  Scheurer also failed to address (because it was 

not presented with the issue) that the FAA’s liberal policy favoring arbitrability preempts 

application of state law to preclude arbitration of claims where a federal doctrine exists that 

would support compelling such arbitration. As the Supreme Court has recognized, “[i]n creating 

a substantive rule applicable in state as well as federal courts, Congress intended to foreclose 

state legislative attempts to undercut the enforceability of arbitration agreements.”  Southland 

Corp. v. Keating, 465 U.S. 1, 17 (1984). 

Further, the facts in Scheurer were very different than the facts in this case.  Here, the 

Plaintiff is attempting to use the Sales Agreement containing the arbitration clause as a sword 
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against Nissan, the non-signatory seeking to compel arbitration.  Plaintiff agreed to arbitrate 

“[a]ny claim or dispute … (including the interpretation and scope of this clause, and the 

arbitrability of the claim or dispute) between you and us … which arises out of or relates to your 

… purchase or condition of this vehicle, this contract or any resulting transaction or relationship 

(including any such relationship with third parties who do not sign this contract).”  (Korallus 

Decl., Ex. A (emphasis added).)  Plaintiff brought intertwined claims against Infiniti of Lisle and 

Nissan, going so far as to allege that Plaintiff’s agreement with Infiniti of Lisle, which contained 

the arbitration clause, was a contract with Nissan itself (which Nissan disputes).  SAC ¶¶ 52, 53, 

63, 64 (alleging Plaintiff “contracted” with Nissan “to purchase Class Vehicles” through 

“agents” and Infiniti of Lisle).  Having invoked the Sales Agreement against both Defendants, 

Plaintiff cannot avoid arbitration of his claims against both Infiniti of Lisle and Nissan. 

II. This Action Should Be Stayed Pending the Outcome of Arbitration. 

A. The FAA requires a stay if arbitration is compelled. 

Once a court determines that the parties agreed to arbitrate, the court must compel 

arbitration and should stay litigation until arbitration has been had in accordance with the terms 

of the agreement. 9 U.S.C. § 3; Cont’l Cas., 417 F.3d at 732; Wal-Mart Stores, Inc., 51 F. Supp. 

3d at 718; Paragon Micro, Inc., 22 F. Supp. 3d at 894. Further, “[w]here claims against a 

signatory to an arbitration agreement are obviously intertwined with those against nonsignatory 

parties, courts should stay the entire case under FAA § 3.” ChampionsWorld, LLC v. U.S. Soccer 

Fed’n, Inc., 487 F. Supp. 2d 980, 991–92 (N.D. Ill. 2007). 

B. The Court should exercise its discretion to stay proceedings against Nissan 
even if those claims are not arbitrated. 

Although Nissan did not sign the Sales Agreement containing the arbitration clause, 

Plaintiff’s claims against Nissan are intertwined with his claims against Infiniti of Lisle, who is a 
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signatory.  In fact, three of Plaintiff’s four counts are brought against both Defendants, and most 

allegations refer to “Defendants” without distinguishing between them.  Staying the entire action 

(even if claims against Nissan remain in Court) would further the federal policy of having 

arbitrable issues decided in arbitration.  Among other things, it would make no sense to continue 

with litigation and, in particular, class certification proceedings, without knowing the outcome of 

the arbitration.  It is possible, indeed likely, that Plaintiff will obtain whatever relief he is entitled 

to in arbitration.  After having obtained full relief, he would no longer be an adequate class 

representative for the claims remaining in court (to the extent he ever was).  Arbitration will 

conserve not only the resources of the Court but also the resources of the parties.  Finally, by 

granting this motion, the Court can most effectively employ Rule 1:  arbitration and a stay would 

certainly be the least expensive for the parties; and, as Plaintiff agreed to arbitration in the Sales 

Agreement, it would also be just. 

CONCLUSION 

Defendants have established the existence of an agreement containing an arbitration 

clause to which Plaintiff is a party.  This dispute is subject to the agreement’s arbitration clause.  

For the reasons stated above, Defendants respectfully request that this Court grant this motion to 

compel arbitration pursuant to the agreement, and stay the matter pending the outcome of that 

arbitration. 
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Dated:  September 21, 2017 Respectfully submitted, 

SHOOK, HARDY & BACON L.L.P. 

By:  /s/ Gary M. Miller    

 Gary M. Miller 
Erin Vaughn 
111 S. Wacker Drive, 51st Floor 
Chicago, Illinois  60606 
Telephone:  312-704-7700 
Facsimile:  312-558-1195 
Firm No. 58950 
gmiller@shb.com 
evaughn@shb.com 
 
Attorney for Defendants Nissan North America, 
Inc. and Infiniti of Lisle, Inc. 
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CERTIFICATE OF SERVICE 

I, Gary M. Miller, an attorney, hereby certify that on September 21, 2017, I caused a true 

and correct copy of DEFENDANTS’ MEMORANDUM IN SUPPORT OF MOTION TO 

COMPEL ARBITRATION AND STAY LITIGATION to be served on counsel of record via 

ECF pursuant to the General Order on Electronic Filing of the United States District Court, 

Northern District of Illinois. 

 
 
 
             /s/ Gary M. Miller    
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