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ARGUMENT 

The Safe Roads Amendment to the Illinois Constitution (Art. IX, §11) contains 

clear and specific restrictions on how the State government and local governments may 

spend transportation tax revenue.  The amendment unambiguously prohibits the diversion 

of transportation tax revenue to purposes other than transportation.  In the County’s view, 

however, these restrictions impose no obligations on anyone.  In its appellate brief, the 

County first attempts to rewrite the amendment, so that its restrictions and prohibitions are 

reduced to a mere suggestion that people should follow statutes.   

The County candidly admits that the amendment does not actually say that.  R 19.  

The County also admits that the amendment’s actual language is “plain.”  (County’s Br. at 

15, 17, 19, 22, 29 and 39.)  So the County resorts to arguing that it would be overly 

burdensome to comply with the amendment’s admittedly plain language, and it essentially 

argues that the voters were wrong to approve the amendment.   

The County next argues that, if its attempt to rewrite the amendment does not 

succeed, then the amendment should be deemed invalid.  To support this novel argument, 

the County badly misreads a few isolated words and phrases in a ballot summary pamphlet.  

Language from a ballot summary, however, cannot be used to change or erase the 

amendment’s actual language.  Moreover, the ballot summary clearly promised voters that 

the amendment’s adoption “will ensure that transportation funds are used only for 

transportation purposes.”  C 481. The County offers no basis for avoiding the consequences 

of the voters’ choice to approve the amendment, except that it does not want to comply 

with legal restrictions on how it spends their money.   
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No one should be surprised that the County prefers to avoid limitations on its power, 

even after those limitations have been approved by the voters and enshrined in our 

Constitution.  But that is no basis for rewriting or eviscerating a constitutional amendment.  

Accordingly, the County’s attempts to avoid its constitutional obligations should be 

rejected, and the circuit court’s dismissal order should be vacated or reversed. 

I. THE SAFE ROADS AMENDMENT IS NEITHER MEANINGLESS NOR 

INVALID. 

 

A. The County cannot rewrite the Safe Roads Amendment. 

“Interpretation of a constitutional provision begins with the language of the 

provision.”  Graham v. Illinois State Toll Highway Auth., 182 Ill. 2d 287, 301 (1998).  If 

the constitutional language is unambiguous, the analysis ends there.  Id.  The County’s 45-

page brief avoids any serious analysis of the Safe Roads Amendment’s actual language 

because, as explained in the plaintiffs’ opening brief, that language is clear, unambiguous, 

and fatal to the County’s position in this lawsuit. 

The Safe Roads Amendment contains six paragraphs.  See Ill. Const., Art. IX, §11.   

The first paragraph, subsection (a), states:  

No moneys, including bond proceeds, derived from taxes, fees, excises, or 

license taxes relating to registration, title, or operation or use of vehicles, or 

related to the use of highways, roads, streets, bridges, mass transit, intercity 

passenger rail, ports, airports, or to fuels used for propelling vehicles, or 

derived from taxes, fees, excises, or license taxes relating to any other 

transportation infrastructure or transportation operation, shall be expended 

for purposes other than as provided in subsections (b) and (c). 

 

See Ill. Const., Art. IX, §11(a) (emphasis added).   

Subsection (b), in turn, provides that “[t]ransportation funds may be expended for” 

certain specified transportation purposes “and, with respect to local governments, other 

transportation purposes as authorized by law.”  See Ill. Const., Art. IX, §11(b). 
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Subsection (c) defines one of the permitted transportation purposes that is specified 

in subsection (b).  See Ill. Const., Art. IX, §11(c).   

Subsection (d) contains a clear prohibition: “None of the revenues described in 

subsection (a) of this Section shall, by transfer, offset, or otherwise, be diverted to any 

purpose other than those described in subsections (b) and (c) of this Section.”  See Ill. 

Const., Art. IX, §11(d).   

Subsection (e) provides that if “the General Assembly appropriates funds for a 

mode of transportation not described in this Section, the General Assembly must provide 

for a dedicated source of funding.”  See Ill. Const., Art. IX, §11(e). 

 Subsection (f) contains an express exemption for federal funds.  Unlike the other 

funds described in subsection (a), federal funds “may be spent for any purposes authorized 

by federal law.”  See Ill. Const., Art. IX, §11(f).1 

 The County identifies no ambiguity on the face of this language.  In fact, the County 

repeatedly admits that the amendment’s language is “plain.”  (County’s Br. at 15, 17, 19, 

22, 29 and 39.)  This admission alone forecloses the County’s heavy reliance on extrinsic 

evidence, such as legislative debates and a pamphlet, to interpret the amendment.  Kanerva 

v. Weems, 2014 IL 115811, ¶36 (“Where the language of a constitutional provision is 

unambiguous, it will be given effect without resort to other aids for construction”). 

Yet the County mixes comments by a handful of legislators with isolated words and 

phrases from a pamphlet issued to voters, and this alchemy would apparently produce a 

 

1 Subsection (f) demonstrates that when the drafters wanted to exempt something from the 

Safe Roads Amendment, they expressly said so.  Expressio unius est exclusio alterius.  See 

White v. Barrett, 45 Ill. 2d 206, 211 (1970). 
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new constitutional amendment that is “simply intended to enforce [special purpose fund] 

statutes (subject to their inherent potential to be repealed or modified) and prevent the 

‘sweeping’ of the moneys contained in those special purpose funds into the general revenue 

fund.”  (County’s Br. at 38.) 

 The County describes a constitutional amendment that does not exist, was never 

presented to the voters, and does not even resemble the Safe Roads Amendment.  The Safe 

Roads Amendment contains no mention of special purpose funds or the general revenue 

fund.  It does not say that its application depends on the enactment of special purpose fund 

legislation.  Statutes do not define which funds are subject to the Safe Roads Amendment.  

Instead, the Safe Roads Amendment itself says, without reference to any statute, which 

funds it restricts.  See Ill. Const., Art. IX, §11(a).  The Safe Roads Amendment does not 

say that special fund statutes should be followed unless they are amended or repealed.  It 

says that transportation funds shall not be diverted to purposes other than transportation.  

See Ill. Const., Art. IX, §11(d). 

 The amendment imagined by the County includes restrictions and limitations that 

appear nowhere in the actual language of the Safe Roads Amendment.  The Safe Roads 

Amendment contains no exemption for home rule units of government.  Nor does it say, as 

does the hypothetical amendment imagined by the County, that it applies “only when a 

statute directs the State or a local unit of government that such revenues be expended upon 

the transportation purposes set forth in that statute.”  (County’s Br. at 19.)   

The County invented these exemptions out of whole cloth.  In doing so, the County 

has done precisely what controlling precedent prohibits: It attempts to rewrite 

constitutional language “to include restrictions and limitations that the drafters did not 
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express and the citizens of Illinois did not approve.”  Kanerva, 2014 IL 115811, ¶41.  The 

County brazenly concedes this point and urges the Court not to feel constrained by the Safe 

Roads Amendment’s “literal language.”  (County’s Br. at 28 (citation omitted).) 

 Moreover, unlike the Safe Roads Amendment that the voters actually approved, the 

hypothetical amendment described by the County would be pointless.  No constitutional 

amendment is needed to say that statutes should be followed unless they are amended or 

repealed.  And the amendment described by the County would not even prohibit “sweeps” 

from special purpose funds to the general revenue fund.  The County pointedly asserts that 

any statute “could subsequently be repealed, amended or clarified as the General Assembly 

sees fit.”  (County’s Br. at 36-37.)   

Oddly, while the County suggests that the Safe Roads Amendment was intended to 

“override the Illinois Supreme Court’s decision in A.B.A.T.E. of Illinois v. Quinn” 

(County’s Br. at 32), it repeatedly insists that the amendment does not affect a statute’s 

ability to “be repealed, amended or clarified” (id. at 37), which was precisely the basis for 

the Illinois Supreme Court’s holding in A.B.A.T.E.  See 2011 IL 110611, ¶34.  Thus, the 

amendment imagined by the County would not “override” A.B.A.T.E.  By placing no 

restrictions on anyone, the County’s hypothetical amendment would accomplish nothing. 

The County’s argument therefore violates fundamental principles of constitutional 

interpretation.  See Hirschfield v. Barrett, 40 Ill. 2d 224, 230 (1968) (“the fundamental rule 

that each word, clause or sentence must, if possible, be given some reasonable meaning is 

especially apropos to constitutional interpretation”) (internal citations omitted). 

The County argues that the Safe Roads Amendment’s actual language cannot be 

taken at face value because that plain language would produce “absurd” results.  (County’s 



6 

Br. at 22-28.)  By this, the County means that it disagrees with the voters’ decision to 

approve the Safe Roads Amendment, and it is resentful of the resulting “inconvenience” 

and loss of “fiscal flexibility.”  (County’s Br. at 23.)   

The County argues that the plain language of the Safe Roads Amendment would, 

if enforced, generate litigation against other governmental entities.  (County’s Br. at 22-

23.)  This argument, however, assumes that other governmental entities are, like Cook 

County, unlawfully diverting transportation tax revenue to purposes other than 

transportation.  The County points to nothing that would support such an assumption.   

The County complains that the Safe Roads Amendment, if given effect, would 

“permanently bind the hands of future State and local legislatures . . . .”  (County’s Br. at 

37.)  The County is merely repeating arguments that were explicitly made in opposition to 

the Safe Roads Amendment before it was approved by the voters.  C 481.  The voters 

rejected those arguments and approved the amendment by an overwhelming margin.  Try 

as it might, the County cannot undo that vote or avoid its constitutional obligations.  “The 

Constitution is the supreme law, and every citizen is bound to obey it, and every court is 

bound to enforce its provisions.”  People ex rel. Miller v. Hotz, 327 Ill. 433, 437 (1927) 

(rejecting the argument “that the court has a discretion to enforce or not enforce a provision 

of the Constitution according to its judgment as to its wisdom or whether the public good 

will be subserved by disregarding it”). 

The County then imagines that a hypothetical plaintiff in a hypothetical future 

lawsuit could take the position that the retailers’ occupation tax counts as a transportation 

tax under the Safe Roads Amendment.  (County’s Br. at 27-28.)  The County grudgingly 

concedes, however, that the complaint in this lawsuit “does not allege that the County’s 
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retailers’ occupation tax revenues are subject to the Amendment . . . .”  (Id.)  In other words, 

this argument is a straw man.  The plaintiffs do not claim that the retailers’ occupation tax 

falls within the scope of the Safe Roads Amendment, and the plaintiffs seek no relief that 

would foreclose a court in future litigation from holding that, in fact, the retailers’ 

occupation tax — which on its face does not evince any specific relationship to 

transportation — is not subject to the Safe Roads Amendment.  Meanwhile, the County 

does not dispute that the taxes which are identified in the complaint do, in fact, fall within 

the scope of the Safe Roads Amendment.  R 53-55.   

The County also attempts to change the phrase “authorized by law,” which appears 

at the end of subsection (b) of the amendment, to “authorized by statute,” which appears 

nowhere in the amendment.  (County’s Br. at 18-19.)  As explained in the plaintiffs’ 

opening brief, even if this attempt to rewrite the amendment were somehow valid, it would 

not help the County.  If the last phrase of subsection (b) were changed to “authorized by 

statute,” that would just mean that the County could spend transportation tax revenue on 

transportation purposes specified by statute or on the transportation purposes that are 

expressly stated in subsection (b).  (Plaintiffs’ Br. at 46-47.)  It would not mean, as the 

County seems to think, that the amendment would only apply if a statute so stated.  Nor 

could it.  Constitutional restrictions and prohibitions are self-executing.  They do not need 

legislation to take effect.  See Phillips v. Quick, 63 Ill. 445, 447-448 (1872). 

 The County argues that its power cannot be limited by the Safe Roads Amendment 

because it is a home rule unit of government, notwithstanding that the amendment contains 

no exemption for home rule units of government.  (County’s Br. at 24-26.)  This argument 

is moot because, as described below, the Transportation Funding Protection Act expressly 
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states (as “declarative of existing law”) that the Safe Roads Amendment’s restrictions 

apply to home rule units of government, and the Act was passed by more than the three-

fifths majority of the General Assembly required to limit home rule authority under Article 

VII, §6(g) of the Illinois Constitution.  See P.A. 101-0032.   

Even aside from the Act, however, this argument fails.  There is no home rule power 

to violate generally applicable constitutional limits on governmental power.  The County 

concedes this point, as it must.  (County’s Br. at 26.)  But it argues that the power of a 

home rule unit “to spend its money” is unique and may only be limited by a constitutional 

amendment that is placed specifically in Article VII, §6(a) of the Constitution.  (Id.)  The 

County cites no case to support this argument, because none exists.  It is beyond dispute 

that home rule units of government are bound by generally applicable constitutional limits 

on governmental power, even if those limits impact home rule units’ finances, and 

regardless of whether those limits appear in Article VII, §6(a) or in some other provision 

of the Constitution.  See, e.g., DeWoskin v. Loew’s Chicago Cinema, Inc., 306 Ill. App. 3d 

504, 518-525 (1999) (reversing dismissal of uniformity clause (Art. IX, §2) challenge to 

Cook County Amusement Tax Ordinance); Jones v. Mun. Employees’ Annuity & Ben. 

Fund of Chicago, 2016 IL 119618, ¶1 (invalidating, under Art. XIII, §5 of the Constitution, 

a statute that diminished the pension benefits of City of Chicago pension system members). 

The County dramatically argues that “deciding how to spend its money” is a 

“fundamental power.”  (County’s Br. at 25.)  It supports that assertion with citations to 

cases which recognize, unsurprisingly, that a home rule unit generally may make decisions 

relating to its finances.  (Id. at 25-26 n.4.)  None of those cases holds that this power is 



9 

immune from the effects of a constitutional amendment unless that amendment appears in 

a specific article or section of the Constitution, as the County argues here.   

If the County’s position were valid — that is, if a home rule unit’s power to spend 

“its” money could not be restricted even by generally applicable constitutional limits on 

governmental power — the results would truly be absurd.  By way of example, Article X, 

§3 of the Illinois Constitution forbids the General Assembly and “any county, city, town, 

township, school district, or other public corporation” from spending public funds on “any 

church or sectarian purpose.”  Does the County believe it is exempt from this restriction?  

It limits the County’s power to spend “its” money as it sees fit, and it appears in a part of 

the Constitution other than Article VII, §6(a). 

 Next, the County relies heavily on extrinsic evidence, such as comments by 

legislators and a pamphlet issued to voters, to read exceptions or limitations that appear 

nowhere in the Safe Roads Amendment’s language.  The County may not do so because, 

as it admits, the amendment’s language is “plain.”  (County’s Br. at 15, 17, 19, 22, 29 and 

39.)  See Kanerva, 2014 IL 115811, ¶36.   

In addition, the County misrepresents that extrinsic evidence.  The County relies on 

the pamphlet’s statement that the amendment was not intended to alter home rule powers 

granted under the Constitution.  (County’s Br. at 39.)  But that statement is entirely 

consistent with the plaintiffs’ claim here.  The amendment was not intended to, and does 

not, reformulate the Constitution’s definition of home rule powers.  It just imposes a 

generally applicable restriction on the State government and on all local governments.  The 

pamphlet never actually says what the County wants it to say — namely, that home rule 

units do not have to comply with the amendment.   
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The County focuses on the pamphlet’s reference to funds that are “dedicated” to 

transportation.  The County seems to think this means “dedicated by statute,” but that is 

not what the pamphlet says at all.  Nothing in the pamphlet says that the amendment applies 

only to funds designated by a particular statute.  It says that the amendment “is a limitation 

on the power of the General Assembly or a unit of local government to use, divert, or 

transfer transportation funds for a purpose other than transportation.”  C 481.  Accordingly, 

the pamphlet explained, the amendment “will ensure that transportation funds are used only 

for transportation purposes.”  (Id.)  That is a world apart from the County’s position that 

the amendment just requires statutes to be followed unless they are amended or repealed.  

Moreover, the Safe Roads Amendment does not use the word “dedicated” to 

describe the funds to which it applies.  See Ill. Const., Art. IX, §11(a).  Again, the County 

is trying to use extrinsic evidence to change the amendment’s plain language.     

B. The Transportation Funding Protection Act defeats the County’s 

arguments. 

 

Most of the County’s arguments hinge on the notion that a statute is required to 

implement the Safe Roads Amendment.  The circuit court likewise based its dismissal order 

on that notion, but acknowledged that the “General Assembly might limit the use of all, or 

some, or specified, transportation funds in a specific way,” and that such a limitation 

“would be well within the General Assembly’s power under Ill. Const. 1970, Art. VII, § 

6(g) (if passed by a three-fifths vote).”  C 403-404 n.6 (A 181-182 n.6). 

Although the Safe Roads Amendment is self-executing and clearly applies to Cook 

County, such a statutory limitation exists.  On June 1 and 2, 2019, the General Assembly 

approved SB1939 by over a three-fifths majority, and on June 28, 2019, the Governor 
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signed it into law.  That legislation (P.A. 101-0032) includes the Transportation Funding 

Protection Act, which states in relevant part as follows: 

The proceeds of the funds described in this Act and all other funds described 

in Section 11 of Article IX of the Illinois Constitution are dedicated to 

transportation purposes and shall not, by transfer, offset, or otherwise, be 

diverted by any local government, including, without limitation, any home 

rule unit of government, to any purpose other than transportation purposes.  

This Act is declarative of existing law. 

 

See P.A. 101-0032, §5-10(b) (emphasis added).  Thus, the General Assembly has expressly 

declared that all the funds described in the Safe Roads Amendment are dedicated to 

transportation purposes and, by over a three-fifths majority, specifically clarified that those 

funds may not be diverted by any home rule unit of government.  These legislative 

pronouncements, which occurred just a few months after the circuit court’s dismissal order 

in this litigation, were expressly intended to declare existing law.  The Transportation 

Funding Protection Act, therefore, moots the entire basis for the circuit court’s dismissal 

of the complaint under section 2-615 of the Code of Civil Procedure.  It also defeats the 

County’s attempt to use comments by a mere handful of legislators to change the Safe 

Roads Amendment’s plain language.  Overwhelming majorities of both houses of the 

General Assembly have emphatically reiterated that the amendment means what it says. 

 The County asserts that the Transportation Funding Protection Act somehow 

supports its position, apparently on the theory that the enactment of legislation shows that 

legislation was always required.  (County’s Br. at 21.)  Not so.  The Act clarifies existing 

law.  See, e.g., Wells Fargo Bank, N.A. v. Maka, 2017 IL App (1st) 153010, ¶¶20-23 

(legislative statement that a statutory provision is “declarative of existing law” shows that 

the provision was intended as a clarification of existing law).  And even if legislation were 
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somehow required to implement the Safe Roads Amendment, that legislation now exists.  

See P.A. 101-0032, §5-10(b).   

The County seems to suggest that the Act is insufficient because it does not 

expressly cite the specific Cook County tax ordinances that are at issue in this lawsuit.  But 

the Act expressly applies to “all” funds described in the Safe Roads Amendment (id.), and 

the County concedes that the taxes at issue here fall within the scope of the Safe Roads 

Amendment (R 53-55).  Thus, the County has no meaningful response to the Act. 

C. The Safe Roads Amendment is valid. 

Unable to avoid or change the Safe Roads Amendment’s language, which the voters 

overwhelmingly approved, the County next tries to remove it from the Constitution.  If the 

amendment’s language is enforced as written, the County argues, it is invalid on the basis 

of supposed inaccuracies in a pamphlet issued to voters.  (County’s Br. at 38-45.)  This 

argument fails for at least two reasons. 

First, the pamphlet was accurate.  The County complains that the pamphlet said the 

Safe Roads Amendment was not intended to alter home rule powers granted under the 

Constitution.  (County’s Br. at 39.)  That is true.  The Safe Roads Amendment does not 

redefine what it means to be a home rule unit or change the balance of power between the 

State and home rule units.  There is no home rule power to violate generally applicable 

constitutional limits on governmental power.  The pamphlet never said that home rule units 

were exempted from the amendment.  To the contrary, the pamphlet described the 

amendment’s application to “local governments” without exception.  C 481. 

The County complains that the pamphlet referred to taxes that are “dedicated” to 

transportation.  (County’s Br. at 40.)  But the pamphlet never used the phrase “currently 
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dedicated by statute,” which apparently is what the County wants the pamphlet to say.  C 

480-82; see also County’s Br. at 40-41.  The County also complains that the pamphlet 

stated that the Safe Roads Amendment would not apply to sales taxes.  (County’s Br. at 

40.)  The plaintiffs do not claim that the Safe Roads Amendment applies to sales taxes.   

In addition, the pamphlet included the full text of the Safe Roads Amendment.  C 

479-80.  Thus, the voters received full disclosure of all of the amendment’s terms, and the 

voters could judge for themselves whether the pamphlet’s summary was accurate.  In short, 

the County’s attempt to fabricate inaccuracies in the pamphlet, like its effort to rewrite the 

amendment’s actual language, should be rejected.     

Second, the County cites no case in which a constitutional amendment was deemed 

invalid because a published summary of it was later deemed to be inaccurate.  The County 

instead cites a large number of cases that are clearly distinguishable.  (County’s Br. at 41.)  

None involved the validity of a constitutional amendment.  Chicago Bar Ass’n v. White, 

386 Ill. App. 3d 955, 959-60 (2008), held that a corrective notice adequately instructed 

voters on how their votes would affect the success or failure of a ballot proposition.   

Other cases cited by the County analyzed whether statutory notice requirements or 

statutory ballot requirements had been satisfied.  See Haggard v. Fay, 255 Ill. 85, 90 (1912) 

(notice of a town meeting did not meet statutory requirements); Ohr v. Prairie Material 

Sales, Inc., 100 Ill. App. 3d 178, 180 (1981) (deciding whether notice of a tax sale complied 

with the notice requirements of the Revenue Act); People ex rel. Walgenbach v. Chicago 

& N.W. Ry. Co., 91 Ill. App. 3d 49, 52 (1980) (deciding whether a notice promulgated by 

a county board of review complied with the notice requirements of the Revenue Act); 

Samour, Inc. v. Bd. of Election Comm’rs of City of Chicago, 224 Ill. 2d 530, 540 (2007) 
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(analyzing whether, in a local option election, an alleged translation error on Chinese-

language ballots violated the Liquor Control Act); Brooks v. Bd. of Election Comm’rs of 

City of Chicago, 334 Ill. App. 3d 472, 476 (2002) (holding that the form of a ballot in a 

local option election complied with the Liquor Control Act).  The final case cited by the 

County, Herbes v. Graham, 180 Ill. App. 3d 692, 704 (1989), merely held that a ballot 

referendum question was not unconstitutionally vague. 

A rule that invalidates constitutional amendments due to perceived inaccuracies in 

pamphlets circulated to voters, moreover, would plunge the process of amending the 

Constitution into chaos.  If the County’s argument were correct, the Secretary of State’s 

summaries of proposed constitutional amendments would not just be informative guides.  

They would be binding pronouncements on the meaning of proposed amendments, and 

those amendments would be invalidated if a court ever subsequently disagreed with the 

Secretary of State’s interpretation.  In addition, if the County’s argument were correct, the 

passage of any constitutional amendment would be followed by litigation over whether the 

pamphlet fairly and accurately summarized the amendment’s language.  Accordingly, the 

County’s attempt to invalidate the Safe Roads Amendment is not just baseless but absurd. 

II. THE SAFE ROADS AMENDMENT CAN BE ENFORCED BY THE 

COURTS.  

 

The County finally tries to eviscerate the Safe Roads Amendment by arguing, in 

effect, that no one has standing to enforce it.  In their opening brief, the plaintiffs explained 

that under the rationale of the circuit court’s dismissal order, no one would have standing 

to challenge violations of the Safe Roads Amendment.  Indeed, the circuit court expressly 

opined that violations of the amendment are “outside the sphere of the judicial function.”  

C 399 (A177) (citation omitted).  In response, the County does not name or describe anyone 
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else who is more directly harmed by violations of the amendment and who would, in its 

view, have standing to enforce the amendment.  It never identifies anyone who “could 

sharpen the issues by bringing a keener interest to the litigation” than the plaintiffs.  See 

Kluk v. Lang, 125 Ill. 2d 306, 318 (1988).   

Instead, the County faults the plaintiffs for offering supposedly “generalized” and 

“conclusory” allegations of standing.  (County’s Br. at 8.)  But it is not the plaintiffs’ 

burden to plead standing.  Rather, it is the County’s “burden to plead and prove lack of 

standing.”  Int’l. Union of Operating Engineers, Local 148 v. Ill. Dep’t. of Employment 

Security, 215 Ill. 2d 37, 45 (2005).  The County cannot meet this burden because, at a 

minimum, it is not “clear” at this early stage “that it would be impossible” for the plaintiffs 

to have standing.  Winnebago County Citizens for Controlled Growth v. County of 

Winnebago, 383 Ill. App. 3d 735, 745 (2008) (reversing dismissal). 

The County relies heavily on I.C.S. Ill., Inc. v. Waste Mgmt. of Ill., Inc., 403 Ill. 

App. 3d 211 (2010).  I.C.S. is inapplicable because, among other reasons, the plaintiffs do 

not seek lost profits or other money damages, nor do they complain that a particular bidding 

process was rigged.  They instead seek to enjoin unconstitutional governmental conduct 

that harms their industry.  Industry associations, such as the plaintiffs, routinely have 

standing to challenge illegal governmental action that harms their industries.  See, e.g., 

Hunt v. Washington State Apple Advertising Comm’n, 432 U.S. 333, 343 (1977); American 

Iron & Steel Institute v. OSHA, 182 F.3d 1261, 1274 n.10 (11th Cir. 1999).2 

 

2 The County criticizes the plaintiffs for citing federal cases, but Illinois courts use the 

federal Hunt test for associational standing.  Int’l Union of Operating Engineers, 215 Ill. 

2d at 51. 
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The County apparently concedes that two of the three Hunt factors are satisfied here 

— namely, that the interests to be vindicated in the litigation are germane to the plaintiffs’ 

organizational purposes, and that the participation of individual association members in the 

litigation is unnecessary.  Accordingly, the only remaining issue is whether “any one of” 

the plaintiffs’ members is injured by the County’s conduct.  Int’l Union of Operating 

Engineers, 215 Ill. 2d at 46-47 (quoting Warth v. Seldin, 422 U.S. 490, 511 (1975)).   

It is fair to infer that at least one of the plaintiffs’ members is harmed by the 

County’s illegal diversion of hundreds of millions of transportation tax dollars, because 

that diversion costs the plaintiffs’ members opportunities to earn money from 

transportation infrastructure projects.  Similarly, in W. Va. Ass’n. of Cmty. Health Ctrs., 

Inc. v. Heckler, 734 F.2d 1570, 1574-76 (D.C. Cir. 1984), the plaintiff, an association of 

West Virginia community health centers, had associational standing under the Hunt test to 

challenge the federal government’s miscalculation of federal block grant funding owed to 

the State of West Virginia.  The plaintiff’s members were injured because, if the federal 

government wrongfully awarded the State of West Virginia less federal funding for 

community health centers than it was entitled to receive, community health centers in that 

state would lose opportunities to compete for increased funding.  Id.  The court rejected 

the federal government’s argument that “West Virginia would have complete discretion to 

award any additional funding it might receive to other [community health centers] within 

the State which are not parties to this lawsuit,” because the plaintiff was not required to 

demonstrate that its members were “certain to receive funding.”  Id. (emphasis added). 

The County asserts that the plaintiffs “have suffered no loss.”  (County’s Br. at 9.)  

In fact, the plaintiffs allege that their members have suffered and will continue to suffer 
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economic losses due to the County’s illegal diversion of massive sums of public money 

from transportation purposes.  That diversion costs the plaintiffs’ members valuable 

business opportunities.  C 45-51 (¶¶9, 14, 18, 22, 26, 30, 34, 38, 42, 46, 49 and 50) (A023-

29). “Economic injuries have long been recognized as sufficient to lay the basis for 

standing with or without a specific statutory provision for judicial review.”  Greer v. Ill. 

Housing Dev. Auth., 122 Ill. 2d 462, 493 (1988).  Like the apple growers in Hunt and the 

community health centers in Heckler, the plaintiffs have associational standing because 

their members are losing economic opportunities due to illegal government action.  Hunt, 

432 U.S. at 347-48; Heckler, 734 F.2d at 1574-76.   

This is at least a fair inference that must be drawn in the plaintiffs’ favor at the 

pleading stage.  Doe v. University of Chicago Med. Ctr., 2015 IL App (1st) 133735, ¶35.  

The County even complains about the amount of additional business it would have to give 

the plaintiffs’ members if it were forced to comply with the amendment.  (County’s Br. at 

15-16.)  The County argues that compliance with the amendment would threaten the State 

and local governments’ “fiscal priorities” (id.) and would even compromise their ability to 

respond to natural disasters (id. at 23).  The County cannot have it both ways.  It cannot 

argue that compliance with the amendment would impose undue financial burdens on it, 

and simultaneously argue that its non-compliance does not cause the transportation 

construction industry to lose any money.  The plaintiffs’ members are losing money due 

to the County’s violations of the amendment, and even the County acknowledges that the 

amount of lost money is enormous. 

The County attempts to distinguish U.S. Women’s Chamber of Commerce v. United 

States Small Business Admin., No. 1:04-CV-01889, 2005 U.S. Dist. LEXIS 32497, **27-
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50 (D.D.C. Nov. 30, 2005) on the basis that the plaintiff’s members in that case lost bids 

for government contracts.  (County’s Br. at 11.)  The County ignores, however, that the 

plaintiff in that case did not challenge the outcome of a particular bidding process.  Instead, 

the plaintiff sought the government’s compliance with its obligation to conduct a study 

that, if completed, could have resulted in preferential consideration of women contractors’ 

bids for government contracts.  Id.  The plaintiff had associational standing even though 

the study was unfinished, it was uncertain whether the study would result in preferential 

consideration of bids by the plaintiff’s members, and it was unclear whether the plaintiff’s 

members would win competitive bids even with preferential consideration.  Id.   

The County also ignores the most pertinent holding of U.S. Women’s Chamber of 

Commerce — namely, that the government should not be permitted to put litigants in a 

Catch-22 by ignoring its legal obligations, and then asserting that no one has standing to 

challenge its conduct because it would be speculative to say who would benefit if the 

government complied with its legal obligations.  Id., at **28-29.  That is precisely the 

Catch-22 the County tries to impose on the plaintiffs here.  The County argues that no one 

has standing to challenge its illegal diversion of revenue because, in its view, it would be 

speculative to say which individual contracting firms would benefit if the County stopped 

diverting revenue.  The County should not be allowed to insulate its actions from judicial 

review by playing this game.  Standing requirements are “not meant to preclude a valid 

controversy from being litigated.”  See Kluk, 125 Ill. 2d at 315 (adding that the “declaratory 

judgment remedy should be liberally applied and not restricted by unduly technical 

interpretations”). 
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The County next argues that the plaintiffs do not have taxpayer standing.  The 

County does not dispute that taxpayers “have direct standing to enjoin the misuse of public 

funds, which arises from the taxpayers’ ownership of the public funds and their liability to 

replenish the public treasury for the deficiency caused by the misappropriation.”  Veazey 

v. Bd. of Educ. of Rich Twnship. High Sch. Dist. 227, 2016 IL App (1st) 151795, ¶24.  The 

County instead ignores the plaintiffs’ detailed allegations and exhibits to the complaint, 

which show that the County’s diversion of transportation tax revenue shifts real and 

immediate costs onto taxpayers, and that the County’s crumbling transportation 

infrastructure will require immediate investment by the taxpayers. C 51-55 (¶¶52-70) 

(A029-33); C 67-182 (A045-160). 

Finally, the County relies on easily distinguishable cases to attack the plaintiffs’ 

standing.  One of those cases, Glisson v. City of Marion, 188 Ill. 2d 211, 220-231 (1999), 

was distinguished in the plaintiffs’ opening brief.  (Plaintiffs’ Br. at 30.)  Another, Allen v. 

Maurer, 6 Ill. App. 3d 633, 639-42 (1972), expressly did not involve “an alleged misuse 

of public funds.”  The same is true of Ill. Ass’n. of Realtors v. Stermer, 2014 IL App (4th) 

130079, ¶30 (no allegation that public funds were used “for an illegal or unconstitutional 

expenditure”). Here, the plaintiffs allege an unconstitutional misuse of public funds.  

People ex rel. Sklodowski v. State, 182 Ill. 2d 220, 231-33 (1998), held that the Pension 

Protection Clause does not guarantee a particular level of pension system funding, but the 

amendment at issue here prohibits the diversion of a particular type of revenue.   

Accordingly, the plaintiffs respectfully request that this Court vacate and reverse 

the circuit court’s dismissal order and award the further relief sought in their opening brief. 
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