
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
ATLAS BREW WORKS, LLC, ) 
 ) 
 Plaintiff,  ) 
  ) 
 vs.  ) Civil Action No. 19-0079 (CRC) 
   ) 
WILLIAM P. BARR, in his official   ) 
capacity as Attorney General of the   ) 
United States,     ) 
    ) 
 Defendant.  ) 
___________________________________ ) 
 

MOTION TO DISMISS 
 

Defendant, by and through undersigned counsel, hereby moves for dismissal of the First 

Amended Complaint (ECF No. 19) pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal Rules 

of Civil Procedure for lack of subject matter jurisdiction and failure to state a claim upon which 

relief may be granted. 

In support of this motion, Defendant respectfully refers the Court to the following 

Memorandum of Points and Authorities and supporting declaration. A proposed order consistent 

with this motion is attached. 

Dated: May 10, 2019   Respectfully submitted, 
      

     JESSIE K. LIU, D.C. Bar #472845 
United States Attorney 
 
DANIEL F. VAN HORN, D.C. Bar #924092 
Chief, Civil Division 

      
     By:  /s/ Jason T. Cohen                                                
      JASON T. COHEN, ME Bar #004465 
      Assistant United States Attorney 
      Civil Division 
      555 Fourth St., N.W. 
      Washington, D.C. 20530 
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      Ph:: (202) 252-2523 / Fx: (202) 252-2599 
      Email: jason.cohen@usdoj.gov
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
ATLAS BREW WORKS, LLC, ) 
 ) 
 Plaintiff,  ) 
  ) 
 vs.  ) Civil Action No. 19-0079 (CRC) 
   ) 
WILLIAM P. BARR, in his official   ) 
capacity as Attorney General of the   ) 
United States,     ) 
    ) 
 Defendant.  ) 
___________________________________ ) 
 

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION TO DISMISS 
 

Plaintiff, Atlas Brew Works, LLC (“Atlas”), filed this lawsuit on January 15, 2019, under 

the First Amendment of the U.S. Constitution seeking to prevent the U.S. Department of Justice 

from enforcing compliance with the Federal Alcohol Administration Act. In response to 

Defendant’s February 28, 2019, Motion to Dismiss, Plaintiff filed its First Amended Complaint, 

arguing therein that “[t]he specific injury Atlas sustained is recurring, because shutdowns are 

recurring, and the government’s written policy is to refrain from issuing [Certificates of Label 

Approval] during shutdowns.” First Am. Compl. at 2. However, the lapse in appropriations 

ended over three months ago, and all of Atlas’s applications for label approval filed before and 

during the shutdown have long been processed. Plaintiff’s First Amended Complaint plainly fails 

to remedy this action’s mootness. 

 Given that appropriations have now been restored, all of Plaintiff’s claims are moot.  

Plaintiff does not meaningfully dispute that point, but instead filed an amended complaint 

alleging that its claims are “capable of repetition but evading review.” That exception applies 

only in extraordinary cases, however, and the D.C. Circuit has twice held that claims arising 
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during lapses in appropriations do not satisfy the exception’s requirements. After the 

October 2013 lapse in appropriations, a plaintiff sought to continue with his claims challenging 

the Government’s actions during the lapse, but the D.C. Circuit affirmed the case’s dismissal on 

mootness grounds, holding that the plaintiff’s claims “do not qualify for the capable-of-

repetition, yet-evading-review exception to the mootness doctrine because the likelihood of a 

future government shutdown is too speculative.” Leonard v. Dep’t of Def., 598 F. App’x 9, 10 

(D.C. Cir. 2015).   

 Similarly, after the December 1995—January 1996 lapse in appropriations, the District 

Court dismissed a challenge to whether government employees could be required to work during 

the shutdown, noting that “[i]t would be entirely speculative for this Court to attempt to predict 

if, and when, another lapse in appropriations may occur, how long that lapse might be, which 

agencies might be subject to the lapse, which employees might be affected, and whether 

employees will be required to work without compensation.” Am. Fed’n of Gov’t Employees 

(AFGE) v. Rivlin, 995 F. Supp. 165, 166 (D.D.C. 1998). On appeal, the D.C. Circuit summarily 

affirmed the dismissal, stating that “[t]he merits of the parties’ positions are so clear as to 

warrant summary action.” AFGE v. Raines, No. 98-5045, 1998 WL 545417 (D.C. Cir. July 15, 

1998) (per curiam).   

Consistent with these decisions—as well as decisions from several other courts—

Plaintiff’s claims here are likewise moot and do not satisfy the requirements of “capable of 

repetition but evading review.” Even assuming Plaintiff’s claims satisfy the “evading review” 

prong, Plaintiff cannot demonstrate that this same dispute, between the same parties, presenting 

the same alleged wrongs, is genuinely likely to recur. Accordingly, for these reasons and those 

Case 1:19-cv-00079-CRC   Document 23   Filed 05/10/19   Page 4 of 30



3 
 

elaborated below, the Court should dismiss this case for lack of subject matter jurisdiction or, in 

the alternative, failure to state a claim upon which relief can be granted. 

BACKGROUND 

I. Statutory Framework 

 A. Congress’s Power Over the Purse and the Anti-Deficiency Act 

 Under the Constitution, Congress has “exclusive power over the federal purse[.]” 

Rochester Pure Waters Dist. v. EPA, 960 F.2d 180, 185 (D.C. Cir. 1992). In particular, the 

Appropriations Clause provides: “No Money shall be drawn from the Treasury, but in 

Consequence of Appropriations made by Law[.]” U.S. Const., art. I, § 9, cl. 7. This Clause 

provides a “straightforward and explicit command[.]” OPM v. Richmond, 496 U.S. 414, 424 

(1990). “It means simply that no money can be paid out of the Treasury unless it has been 

appropriated by an Act of Congress.” Id. (quoting Cincinnati Soap Co. v. United States, 301 U.S. 

308, 321 (1937)). Beyond just limiting disbursements from the Treasury, however, the 

Appropriations Clause also has “a more fundamental and comprehensive purpose”—namely, “to 

assure that public funds will be spent according to the letter of the difficult judgments reached by 

Congress as to the common good and not according to the individual favor of Government 

agents or the individual pleas of litigants.” Id. at 427-28. 

 In addition to the powers granted by the Constitution, “[f]ederal statutes reinforce 

Congress’s control over appropriated funds.” Dep’t of Navy v. Fed. Labor Relations Auth., 665 

F.3d 1339, 1347 (D.C. Cir. 2012); see also Harrington v. Bush, 553 F.2d 190, 194 (D.C. Cir. 

1977) (“Th[e] [Appropriations] [C]lause is not self-defining and Congress has plenary power to 

give meaning to the provision.”). One of the statutes that gives meaning to the Appropriations 

Clause is the Anti-Deficiency Act, 31 U.S.C. §§ 1341-42. See Dep’t of Navy, 665 F.3d at 1347. 
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 The Anti-Deficiency Act limits the circumstances in which federal employees may incur 

obligations on behalf of the United States in the absence of, or in excess of, available 

appropriations. The Act has existed in some form for almost 150 years. See 16 Stat. 251, § 7 

(July 12, 1870). In its current form, the Anti-Deficiency Act (in pertinent part) prohibits 

expenditures or obligations in excess of the amount of appropriations available, see 31 U.S.C 

§ 1341(a)(1)(A), as well as any “contract or obligation for the payment of money before an 

appropriation is made unless authorized by law[.]” Id. § 1341(a)(1)(B). Additionally, federal 

officers and employees are prohibited from working, even on a voluntary basis, unless 

authorized by law.  Id. § 1342.   

 When a lapse in appropriated funding occurs, consistent with the Anti-Deficiency Act, 

agencies must generally cease their activities unless those activities fall within one of the Act’s 

exceptions. To help agencies determine which activities are “excepted” from the Act, the 

Department of Justice (“DOJ”) has published several opinions on the subject.  See, e.g., 

Authority for the Continuance of Government Functions During a Temporary Lapse in 

Appropriations, 43 Op. Att’y Gen. 293 (Jan. 16, 1981) (“1981 AG Op.”); Government 

Operations In the Event of a Lapse in Appropriations, 1995 WL 17216091 (Aug. 16, 1995) 

(“1995 OLC Op.”).  

 In those opinions, DOJ identified five categories of activities that, consistent with the 

Anti-Deficiency Act, may continue during a lapse in appropriations:   

1. Activities that are not funded through annual appropriations, and therefore may 
continue without incurring any unauthorized obligations (e.g., social security 
payments that are funded through an indefinite appropriation);  

2. Activities where Congress has expressly authorized the agency to incur obligations 
in advance of appropriations (e.g., specific contracting authority); 
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3. Activities where the authority to obligate is necessarily implied by statute (e.g., the 
check-processing functions necessary to disburse the social-security benefits that 
operate under an indefinite appropriation); 

4. Activities necessary to the discharge of the President’s constitutional duties and 
powers; and 

5. Activities justified under the “emergency” exception of § 1342, i.e., “emergencies 
involving the safety of human life or the protection of property.” 

See 1995 OLC Op., 1995 WL 17216091 at *3-4; 1981 AG Op., 43 Op. Att’y Gen. at 296-303. 

The Office of Legal Counsel further specified that the fifth category of activities applies only 

when the increased risk to life or property is significant. 1995 OLC Op., 1995 WL 17216091 

at *7; see also Kornitzky Grp., 912 F.3d at 640 (Randolph, J., dissenting) (“An opinion of the 

Office of Legal Counsel concludes, correctly I believe, that ‘the emergencies exception applies 

only to cases of threat to human life or property where the threat can be reasonably said to be 

near at hand and demanding of immediate response.’” (quoting 1995 OLC Op., 1995 WL 

17216091 at *7)). 

 Based on the advice contained within these DOJ opinions, the Office of Management and 

Budget (“OMB”) directs that agencies prepare for possible lapses in appropriations and develop 

“contingency plans” setting forth what agency activities will continue. Most recently, in 

January 2018, OMB issued a memorandum to the heads of all agencies instructing them to 

review their contingency plans, and “ensure that only those activities that are ‘excepted’ pursuant 

to applicable legal requirements would continue to be performed during a lapse in the 

appropriation for those activities[.]” OMB Mem. M-18-05, Planning for Agency Operations 

during a Potential Lapse in Appropriations, at 1 (Jan. 19, 2018), available at 

https://www.whitehouse.gov/wp-content/uploads/2017/11/m-18-05-REVISED.pdf.  
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 B. The Federal Alcohol Administration Act. 

 Section 105 of the Federal Alcohol Administration Act (“FAAA”) authorizes the 

Secretary of the Treasury to prescribe regulations to prohibit unfair competition and unlawful 

practices. See 27 U.S.C. § 205. In particular, with respect to labeling, the FAAA generally 

requires brewers who sell or ship their malt beverage products in interstate commerce to conform 

their product labels to Treasury regulations intended to prohibit consumer deception, provide 

adequate information as to the identity and quality of the product, and prohibit statements that 

are disparaging, false, misleading, obscene, or indecent. 27 U.S.C. § 205(e). 

 In order to prevent the sale or shipment of malt beverages in interstate or foreign 

commerce labeled in violation of the requirements of this subsection, the FAAA requires brewers 

to obtain from Treasury a certificate of label approval (“COLA”) covering the malt beverages 

prior to bottling. Id.; see also 27 C.F.R. § 7.41(a). The COLA requirement is administered by the 

Treasury Department’s Alcohol and Tobacco Tax and Trade Bureau (“TTB”), and the 

regulations governing the procedure and practice in connection with the issuance, denial, and 

revocation of COLAs, and the appeal procedures in connection therewith, are set forth at 

27 C.F.R. Part 13.1 These regulations require that TTB notify a COLA applicant whether the 

application has been approved or denied “[w]ithin 90 days of receipt of an application.” 27 

C.F.R. § 13.21(b). Further, TTB “may extend this period of time once, by an additional 90 days, 

if [it] finds that unusual circumstances require additional time to consider the issues presented by 

                                                           
1 The regulations implementing the FAAA do not require a brewer to obtain either a certificate of 
label approval or a certificate of exemption for a domestically bottled malt beverage that will be 
sold exclusively in the State in which it was bottled. See 27 CFR § 7.40 and TTB Ruling 2013-1.  
For purposes of this litigation, Defendant notes Atlas’s representation that it began distributing 
beer outside the District of Columbia in March 2015 (First Am. Compl. ¶ 13) and assumes that 
the products in question are subject to the COLA requirements of the FAAA. 
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an application.” Id. If no decision is issued within the time periods set forth in the regulations, 

then the applicant may file an appeal as provided in 27 C.F.R. § 13.25. Id. 

 The FAAA further provides that the Attorney General may bring suit to prevent and 

restrain violations of any provision of the Act, and that any person violating any of the 

provisions of 27 U.S.C. § 205, including the labeling provision, shall be guilty of a misdemeanor 

and upon conviction thereof be fined not more than $1,000 for each offense. 27 U.S.C. § 207; see 

also 18 U.S.C. § 3571. 

 The Complaint does not challenge the COLA regulatory process as unconstitutional; 

rather, Plaintiff alleges that denial of a COLA during a shutdown and potentially being subject to 

criminal prosecution when COLAs are unavailable might constitute a First Amendment 

violation, and that the COLA requirement might be a content-based prior restraint on speech 

whenever COLAs are withheld indefinitely, such as during a shutdown. First Am. Compl. at 2. 

II. Factual and Procedural History 

 On November 28, 2018, Atlas submitted an application for label approval for a malt 

beverage designated as a “Fruited India Pale Ale.”  See Declaration of Janet M. Scalese, dated 

Jan. 18, 2019, ECF No. 6-1 (“Jan. 18th Scalese Decl.”) ¶ 2; see also ECF No. 3-2. The brand 

name for the product is “Atlas Brew Works” and the fanciful name is “The Precious One.” Id.  

The COLA was approved by TTB on December 17, 2018. Id. 

 On December 20, 2018, Atlas submitted another application for label approval for a malt 

beverage with the fanciful name “The Precious One,” which was intended to be applied to kegs. 

See Jan. 18th Scalese Decl. ¶ 3; see also ECF No. 3-1 ¶ 8; ECF No. 3-3. 

 At the end of the day on December 21, 2018, the funding for several Executive Branch 

agencies, including the Department of the Treasury, expired, leaving those agencies without 
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appropriated funding. As a result, approximately 90 percent of TTB’s employees were placed on 

furlough, i.e., in a non-work, non-pay status, pursuant to TTB’s shutdown plan (available at 

https://home.treasury.gov/lapse-in-appropriations-contingency-plans). See Declaration of Janet 

M. Scalese, dated Feb. 27, 2019, ECF No. 14-1 (“Feb. 27th Scalese Decl.”) ¶ 2. In accordance 

with the designated TTB shutdown plan, none of the functions in the Alcohol Labeling and 

Formulation Division, including reviewing applications for label approval, was considered 

“excepted.” Id. Accordingly, all employees assigned to that division were placed on furlough 

and, in accordance with the Anti-Deficiency Act, were required to stay away from the work 

place and could not perform government work. See Jan. 18th Scalese Decl. ¶ 4. 

 Despite the partial government shutdown, Atlas began brewing “The Precious One” on 

January 3, 2019, in anticipation of selling the product between February and April 2019. ECF 

No. 3-1 ¶ 6. Approximately two weeks later, on January 15, 2019, Atlas filed a complaint for 

injunctive relief (Compl., ECF No. 1), alleging that its right of free speech is violated during the 

government shutdown because there is “no mechanism” for the company to obtain a COLA for 

its beer, see Compl. ¶ 23, and because the company’s applications for label approval are 

“indefinitely unreviewable,” during the shutdown, see Compl. ¶ 26. In particular, Atlas alleged 

that The Precious One would perish after 120 days, and that it would lose between $5,000 and 

$15,000 if unable to sell the beer in interstate commerce. Compl. ¶ 19. 

 Government funding was restored on Friday evening, January 25, 2019, and furloughed 

TTB employees returned to work on Monday, January 28, 2019. Feb. 27th Scalese Decl. ¶ 3. 

Soon thereafter, on February 15, 2019, Congress enacted appropriations for all agencies through 

the remainder of the fiscal year—i.e., through September 30, 2019. See Consolidated 

Appropriations Act, 2019, Pub. L. No. 116-6, 133 Stat. 13 (2019). Although the permit, formula, 
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and label submissions received during the funding lapse roughly doubled TTB’s existing backlog 

prior to the shutdown, TTB worked diligently to process these applications and restore normal 

operations as quickly as possible, and as of February 27, 2019, TTB was processing malt 

beverage labels received on February 13, 2019, and the average label processing time was 18 

calendar days. Feb. 27th Scalese Decl. ¶ 4. 

 On January 29, 2019, TTB issued a COLA for “The Precious One” keg label that was 

submitted to TTB on December 20, 2018. ECF No. 12; see also Feb. 27th Scalese Decl. ¶ 5. 

Prior to and during the partial government shutdown, Atlas also submitted COLA applications 

for: “Blood Orange Gose” on December 11, 2018; “Ninja Sauce,” “Festbier,” and “Rowdy” on 

December 20, 2018; and “The Shape of Funk to Come” on January 3, 2019. All of those COLA 

applications have since been approved by TTB. Feb. 27th Scalese Decl. ¶ 5. In addition, a COLA 

application for “The 1500” was submitted on December 23, 2018, by Beltway Brewing 

Company LLC, which appears to be a bottler for Atlas, and approved by TTB on February 7, 

2019. Feb. 27th Scalese Decl. ¶ 6. A search done on February 26, 2019, did not disclose any 

pending applications for label approval from Atlas. Id. ¶ 8. 

 Atlas filed the Complaint in this action, and a concurrent Motion for Temporary 

Restraining Order and Preliminary Injunction, on January 15, 2019, twenty-five (25) days after 

the start of the government shutdown. ECF Nos. 1 & 3. On January 29, 2019, the Court denied 

Plaintiff’s Motion for Temporary Restraining and Preliminary Injunction as moot, while 

reserving judgment on whether the entire case has been mooted. ECF No. 13. In response to the 

Government’s February 28, 2019, Motion to Dismiss, Plaintiff filed its First Amended 

Complaint. However, as explained below, Plaintiff’s claims remain moot and dismissal is 

appropriate. 
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STANDARD OF REVIEW 

I. Dismissal Pursuant to Rule 12(b)(1) for Lack of Subject Matter Jurisdiction 

 Federal courts are courts of limited jurisdiction with specific jurisdictional requirements 

and limitations, possessing only the jurisdiction authorized them by the United States 

Constitution and federal statute. CFA Inst. v. Andre, 74 F. Supp. 3d 462, 464 (D.D.C. 2014); 

Gunn v. Minton, 568 U.S. 251, 256 (2013) (quoting Kokkonen v. Guardian Life Ins. Co. of 

America, 511 U.S. 375, 377 (1994)). Federal Rule of Civil Procedure 12(b)(1) is the appropriate 

vehicle to contest subject matter jurisdiction. The plaintiff bears the burden of establishing the 

factual predicates of subject matter jurisdiction when contested under Rule 12(b)(1). Erby v. 

United States, 424 F. Supp. 2d 180, 182 (D.D.C. 2006); United States ex rel. Digital Healthcare, 

Inc. v. Affiliated Computer, 778 F. Supp. 2d 37, 43 (D.D.C. 2011). In analyzing motions to 

dismiss for lack of subject matter jurisdiction, it is well-settled that this Court may consider 

materials outside of the pleadings to determine whether it has subject matter jurisdiction over the 

claims. Bank of Am., N.A. v. FDIC, 908 F. Supp. 2d 60, 76 (D.D.C. 2012); see also Herbert v. 

Nat’l Acad. of Scis., 974 F.2d 192, 197 (D.C. Cir. 1992); Jerome Stevens Pharm., Inc. v. Food & 

Drug Admin., 402 F.3d 1249, 1253 (D.C. Cir. 2005). If a district court lacks subject matter 

jurisdiction over an action, the action must be dismissed. Smalls v. Emanuel, 840 F. Supp. 2d 23, 

28 (D.D.C. 2012). 

II. Dismissal Pursuant to Rule 12(b)(6) for Failure to State a Claim 

 In the alternative, Defendants move for dismissal for failure to state a claim upon which 

relief can be granted, pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure.  A 

motion under Rule 12(b)(6) “tests the legal sufficiency of a plaintiff’s complaint[.]”  Herron v. 

Fannie Mae, 861 F.3d 160, 173 (D.C. Cir. 2017); see also ACLU Found. of S. Cal. v. Barr, 952 
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F.2d 457, 467 (D.C. Cir. 1991).  Additionally, a plaintiff’s “[f]actual allegations must be enough 

to raise a right to relief above the speculative level[.]”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 

555 (2007); see also Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  Although a court must accept 

all factual allegations as true, the court is “not bound to accept as true a legal conclusion couched 

as a factual allegation[.]”  Twombly, 550 U.S. at 555. 

ARGUMENT 

I. Plaintiff’s Claims Are Now Moot 
 
 Plaintiff’s First Amended Complaint challenges government actions taken during the 

thirty-five day lapse in appropriations from December 22, 2018, to January 25, 2019, and 

speculates that such a lapse might happen in the future, and that it might be impacted and harmed 

if such a future lapse occurs.  That lapse has now ended, however, and the Treasury Department 

has resumed all of its operations, including TTB’s review of Atlas’s COLA applications filed 

prior to and during the shutdown, which have all now been processed. Plaintiff’s attempts to 

avoid mootness by filing an amended complaint that speculates about future possible shutdowns 

does not demonstrate that its claims fall within the “capable of repetition but evading review” 

exception. Plaintiff’s own actions and statements cast doubt on whether their claims necessarily 

evade review, and in any event Plaintiff cannot demonstrate that its claims are likely to recur 

given the numerous speculative contingencies necessary for that to happen. Thus, Plaintiff’s 

claims are now moot. Moreover, even if Plaintiff’s claims were not completely moot in a 

constitutional sense, strong prudential considerations would still require that this Court dismiss 

its claims. 

A. Now that the Lapse in Appropriations Has Ended, Plaintiff’s Claims Are 
Moot 
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 The Constitution limits the jurisdiction of federal courts to actual cases or controversies. 

U.S. Const. art. III, § 2; Iron Arrow Honor Soc’y v. Heckler, 464 U.S. 67, 70 (1983); see also 

Church of Scientology v. United States, 506 U.S. 9, 12 (1992) (“It has long been settled that a 

federal court has no authority ‘to give opinions upon moot questions or abstract propositions, or 

to declare principles or rules of law which cannot affect the matter in issue in the case before it.’” 

(quoting Mills v. Green, 159 U.S. 651, 653 (1895)). More specifically, the case or controversy 

requirement “means that throughout the litigation, the plaintiff must have suffered, or be 

threatened with, an actual injury traceable to the defendant and likely to be redressed by a 

favorable judicial decision.” United Motorcoach Ass’n, Inc. v. Welbes, 614 F. Supp. 2d 1, 8 

(D.D.C. 2009) (quoting Spencer v. Kemna, 523 U.S. 1, 7 (1998) (internal quotation marks 

omitted)). “Stated in its simplest form, a case is moot when the issues presented are no longer 

‘live’ or the parties lack a legally cognizable interest in the outcome.”  United States v. Hardy, 

545 F.3d 280, 283 (4th Cir. 2008) (internal quotation marks omitted). An Article III case-or-

controversy “must be extant at all stages of review, not merely at the time the complaint is filed,” 

and therefore a “case that becomes moot at any point during the proceedings . . . is outside the 

jurisdiction of the federal courts.” United States v. Sanchez-Gomez, 138 S. Ct. 1532, 1537 

(2018); see also Liu v. INS, 274 F.3d 533, 535 (D.C. Cir. 2001) (“Mootness goes to [the Court’s] 

jurisdiction.”). 

 Mootness can arise in a variety of situations. An intervening event will render a claim 

moot if it becomes impossible for the court to grant the prevailing party effective relief.  Lemon 

v. Green, 514 F.3d 1312, 1316 (D.C. Cir. 2008); see also In re DSC, Ltd., 486 F.3d 940, 945 (6th 

Cir. 2007) (recognizing that “[a] claim becomes moot . . . ‘when the plaintiff receives the relief 

sought or when it is factually, not legally, impossible to receive such relief’”) (quoting Liberles 

Case 1:19-cv-00079-CRC   Document 23   Filed 05/10/19   Page 14 of 30



13 
 

v. Cook Cnty., 709 F.2d 1122, 1127 (7th Cir. 1983))); Williams v. Ozmint, 716 F.3d 801, 809 (4th 

Cir. 2013) (“A claim may be mooted when the claimant receives the relief he or she sought to 

obtain through the claim, because the court no longer has effective relief to offer.”) (internal 

quotation marks and modifications omitted).  Similarly, in the context of a facial challenge that 

seeks to have a statute “declared unconstitutional and enjoined,” a matter will be rendered moot 

when, due to the enactment of new legislature, the prior version of the statute is “no longer in 

force” and the pre-amendment provisions do not have any residual effect. Nat’l Black Police 

Ass’n v. District of Columbia, 108 F.3d 346, 349-50 (D.C. Cir. 1997); see also Kan. Judicial 

Review v. Stout, 562 F.3d 1240, 1246 (10th Cir. 2009) (“Generally, repeal of a challenged statute 

causes a case to become moot because it extinguishes the plaintiff’s legally cognizable interest in 

the outcome, rendering any remedial action by the court ineffectual.”);  Brooks v. Vassar, 462 

F.3d 341, 348 (4th Cir. 2006) (“When a legislature amends or repeals a statute, a case 

challenging the prior law can become moot even where re-enactment of the statute at issue is 

within the power of the legislature.”) (internal quotation marks omitted)); Khodara Envtl., Inc. v. 

Beckman, 237 F.3d 186, 194 (3d Cir. 2001) (“Simply put, a declaration of unconstitutionality or 

injunction directed against the objectionable features of [an amended statute] would serve no 

purpose today.”). 

 Here, even assuming a proper Article III dispute existed at the outset, the ending of the 

lapse in appropriations rendered Plaintiff’s lawsuit moot, and the First Amended Complaint has 

not altered that calculus. Plaintiff’s claims still seek to challenge actions that are only present and 

relevant during a speculative future lapse in government appropriations. See, e.g., First Am. 

Comp. ¶ 38 (“When, as a matter of law, no mechanism exists by which brewers might obtain 

[COLAs] for their beer . . .”); id. ¶ 42 (“[T]his prior restraint is unbounded as to time whenever 
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the government suspends the operation of the COLA process indefinitely . . .”). Because the 

lapse in appropriations is now over and there is no current case or controversy, Plaintiff’s claims 

are now moot, and any further litigation would simply result in an “advisory opinion[] on [an] 

abstract proposition[] of law.” Diffenderfer v. Cent. Baptist Church, 404 U.S. 412, 414 (1972); 

see also Montes v. Janitorial Partners, Inc., 859 F.3d 1079, 1083 (D.C. Cir. 2017) (“If an 

intervening circumstance deprives the plaintiff of a personal stake in the lawsuit’s outcome, the 

action must be dismissed as moot.”); Fund for Animals, Inc. v. Bureau of Land Mgmt., 460 F.3d 

13, 18 (D.C. Cir. 2006) (“Because the memo has expired, this claim is moot.”); and see Steel Co. 

v. Citizens for a Better Env’t, 523 U.S. 83, 109 (1998) (“Past exposure to illegal conduct does not 

in itself show a present case or controversy regarding injunctive relief if unaccompanied by any 

continuing, present adverse effects.”) (internal alteration omitted). 

 Moreover, Plaintiff’s purported injuries are no longer occurring: Atlas’s COLA 

application for a keg label for “The Precious One,” as well as all of the other COLA applications 

filed by Atlas just prior to or during the partial government shutdown, have been processed by 

TTB. Because outside events have now resulted in Plaintiff’s purported injuries being remedied, 

its claims are moot for that reason as well. See Taylor v. Resolution Tr. Corp., 56 F.3d 1497, 

1502 (D.C. Cir. 1995) (“Once the movant is no longer in harm’s way, a motion for an injunction 

becomes moot.”); see also Alvarez v. Smith, 558 U.S. 87, 92-93 (2009) (a case becomes moot 

when it is “a dispute solely about the meaning of a law, abstracted from any concrete actual or 

threatened harm”); Christian Knights of the Ku Klux Klan v. District of Columbia, 972 F.2d 365, 

369 (D.C. Cir. 1992). Thus, Plaintiff’s claims are moot. 
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B. The Allegations of the First Amended Complaint Do Not Meet the “Capable 
of Repetition Yet Evading Review” Exception to Mootness. 

 
 Contrary to the allegations of the First Amended Complaint, Plaintiff’s claims do not 

qualify for the “capable of repetition yet evading review” exception to the mootness. This 

doctrine’s “theoretical justification is somewhat obscure,” Christian Knights of the KKK, 972 

F.2d at 369, and the Supreme Court has applied the doctrine “only in exceptional situations, and 

generally only where the named plaintiff can make a reasonable showing that he will again be 

subjected to the alleged illegality.” City of Los Angeles v. Lyons, 461 U.S. 95, 109 (1983). 

Specifically, this exception to mootness applies only where “(1) the challenged action is in its 

duration too short to be fully litigated prior to cessation or expiration, and (2) there is a 

reasonable expectation that the same complaining party will be subject to the same action again.”  

Spencer v. Kemna, 523 U.S. 1, 17 (1998) (modifications omitted); see also District of Columbia 

v. Doe, 611 F.3d 888, 894 (D.C. Cir. 2010). The exception is narrow, see Safari Club Int’l v. 

Jewell, 842 F.3d 1280, 1288 (D.C. Cir. 2016), and the party seeking to invoke this exception to 

the mootness doctrine bears the burden of showing its application. See Honeywell Int’l, Inc. v. 

NRC, 628 F.3d 568, 576 (D.C. Cir. 2010); see also Reid v. Hurwitz, 914 F.3d 670, 674 (D.C. Cir. 

2019) (“The party seeking jurisdictional dismissal must establish mootness, while the opposing 

party has the burden to prove that a mootness exception applies.”). 

 Here, Plaintiff cannot carry its burden to establish the applicability of this exception. Its 

own statements and actions cast doubt on whether lapses in appropriations are inherently so short 

as to evade review. More fundamentally, it is entirely speculative whether a future lapse in 

appropriations will occur and whether, and how, Atlas would be affected by any potential future 

lapse in appropriations. As numerous courts have thus recognized, the “capable of repetition” 

exception does not apply to claims arising during a lapse in appropriations. 
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   1. Application of the Exception Here is Factually Unsupported. 

 Plaintiff cannot establish either requirement of the mootness exception.  With respect to 

evading judicial review, there is nothing inherent about a lapse in appropriations that makes it 

“always so short as to evade review.” Spencer v. Kemna, 523 U.S. 1, 18 (1998); see also Lewis v. 

Cont’l Bank Corp., 494 U.S. 472, 481 (1990) (“Nor is the State’s refusal to issue a bank charter 

the sort of action which, by reason of the inherently short duration of the opportunity for remedy, 

is likely forever to evade review.” (internal modifications omitted)).   

 Even with respect to this particular lapse, there is no basis for assuming that it was too 

short for judicial review. Plaintiff’s inability to obtain judicial review during this particular lapse 

is largely attributable to Plaintiff’s own delay in filing this lawsuit. Plaintiff did not file suit until 

twenty-five (25) days after the lapse in appropriations began, and approximately two weeks after 

it began brewing The Precious One. Once suit was filed, Plaintiff’s Complaint was briefed and 

argued within one week, and the Court had been prepared to issue a decision when the lapse in 

appropriations ended. Accordingly, the lapse in appropriations “was not inherently too limited in 

duration for this case to be litigated”; instead “it was merely the unique circumstances of this 

case” that caused it to become moot. City of Va. Beach v. Brown, 858 F. Supp. 585, 590 (E.D. 

Va. 1994). Given the narrow, extraordinary nature of the exception, a plaintiff who delays filing 

suit, such as this one, cannot seek to avoid mootness by then arguing that his case has evaded 

review. See Newdow v. Roberts, 603 F.3d 1002, 1009 (D.C. Cir. 2010) (holding that a plaintiff 

must “make a full attempt to prevent his case from becoming moot,” in order to “ensure[] only 

situations that truly evade review in an exceptional way fall under the doctrine’s umbrella”); 

Protestant Mem’l Med. Ctr., Inc. v. Maram, 471 F.3d 724, 731 (7th Cir. 2006) (“We have 
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declined to determine that a controversy falls under the ‘capable of repetition, yet evading 

review’ exception when it is the plaintiff’s procedural missteps that prevent judicial review.”). 

 To be sure, past lapses in appropriations have been resolved quickly, i.e., in a timeframe 

that would prevent full appellate review of the claims.  Plaintiff here, however, has itself cast 

doubt on whether lapses in appropriations will necessarily be resolved in such a short timeframe, 

alleging that its free speech is infringed during a shutdown precisely because “the government 

suspends the operation of the COLA process indefinitely.” First Am. Compl. ¶ 42. By Plaintiff’s 

own statements, therefore, future lapses in appropriations are not inherently so short as to evade 

review. Cf. Trudeau v. Fed. Trade Comm’n, 456 F.3d 178, 193 (D.C. Cir. 2006) (stating that it 

“is possible for a plaintiff to plead too much: that is, to plead himself out of court by alleging 

facts that render success on the merits impossible”).  

 As for the “capable of repetition” element, Plaintiff also cannot make this showing.  To 

satisfy this element, “there must be a ‘reasonable expectation’ or a ‘demonstrated probability’ 

that the same controversy will recur involving the same complaining party.” Murphy v. Hunt, 

455 U.S. 478, 482 (1982). As the D.C. Circuit recently explained, the “capable of repetition” 

inquiry requires more than a theoretical possibility that the same issues will arise between the 

same parties in the future: 

A controversy is capable of repetition only if the same parties will engage in 
litigation over the same issues in the future.  A “theoretical possibility” is not 
sufficient to qualify as capable of repetition; there must instead be a “reasonable 
expectation” or “demonstrated probability” that the action will recur. 

Senate Permanent Subcomm. on Investigations v. Ferrer, 856 F.3d 1080, 1088 (D.C. Cir. 2017) 

(modifications and citations omitted). Additionally, “[t]he ‘wrong’ that is, or is not, ‘capable of 

repetition’ must be defined in terms of the precise controversy it spawns.” People for Ethical 

Treatment of Animals, Inc. (PETA) v. Gittens, 396 F.3d 416, 422 (D.C. Cir. 2005). Thus, 
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application of the exception is not warranted when “the controversy is highly fact-specific” or 

when “conclud[ing] that a dispute like this would arise in the future” would require “imagin[ing] 

a sequence of coincidences too long to credit.” Id. at 424. 

 Here, Plaintiff can offer nothing more than speculation that the same legal questions are 

likely to recur between the same parties. Specifically, there are at least four contingencies here 

that make it impossible for Plaintiff to carry this burden. 

   First, it is entirely speculative whether—and if so, when—Congress might again fail to 

appropriate funding for Executive Branch agencies. It is, of course, a theoretical possibility that a 

lapse could occur whenever an appropriations act or continuing resolution is set to expire.  

However, before the most recent lapse in December 2018, the next most recent lapse that lasted 

longer than 3 days was more than five years prior, in October 2013 (before Atlas sold beer 

outside the District of Columbia). And before that, the next-most-recent lapse was almost 

eighteen years prior—from December 15, 1995, to January 6, 1996. This belies any assertion that 

the expiration of a funding bill presents a reasonable likelihood of an extended or “indefinite” 

lapse in appropriations, and demonstrates that it is impossible to predict whether, and if so when, 

a lapse in appropriations might occur. 

 Second, it is entirely speculative whether any lapse in appropriations would even affect 

the Department of the Treasury. Not all lapses in appropriations necessarily affect all agencies. 

Indeed, this past lapse in appropriations affected only some agencies, as five of the twelve 

appropriations bills had already been enacted by the time the lapse began. Similarly, during the 

1995-1996 lapse, Congress had already passed seven of the thirteen appropriations bills. Thus, 

even if a lapse in appropriations were to occur in the future, it is speculative whether the lapse 

would actually affect Treasury and TTB. 
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 Third, it is entirely speculative whether, in response to any such lapse, the Department of 

the Treasury would implement the same contingency plan in exactly the same manner. For 

example, OMB may issue guidance that differs in material respects from the guidance currently 

in effect. Similarly, there could be any number of events that prompt the Department of the 

Treasury to respond differently to the lapse in appropriations: there may have been changes to 

the agency’s underlying programs, governing legal authorities, or employment relationships; the 

agency may have alternative sources of funding available at that time such that it may continue a 

program even in the absence of appropriated funding; factual circumstances may have changed 

such that the agency evaluates the “emergencies involving the safety of human life or the 

protection of property” exception differently; or the agency may simply exercise its discretion 

under the Anti-Deficiency Act in a different manner. Thus, it is entirely speculative whether, in a 

future lapse in appropriations, Treasury would even respond the same way as this most recent 

lapse.   

 Fourth, even if the Department of the Treasury decided that TTB’s label review activities 

must cease during a shutdown, it is speculative whether the specific Plaintiff here would even be 

affected. As discussed above, TTB has up to ninety days to consider a COLA application, but 

typically completes its review much sooner. It is impossible to predict whether this specific 

Plaintiff will even have a pending COLA application at the time of any future lapse in 

appropriations (should one occur), much less that the application will be for an expiring product 

that cannot be distributed outside the District of Columbia without expedited issuance of the 

COLA.  

 At bottom, Plaintiff cannot invoke the narrow, extraordinary exception to mootness based 

on an extended chain of speculation. To invoke this exception, the Court would have to assume a 
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likelihood of at least four different contingencies: (1) that Congress will again fail to appropriate 

funding for the Executive Branch, thereby causing a lapse in appropriations; (2) that any such 

lapse would affect the Department of the Treasury; (3) that the Department of the Treasury will 

implement the same contingency plan in the exact same way; and (4) that Plaintiff will have one 

or more pending COLA applications for similar soon-to-perish products at that particular time. 

This chain of speculation amounts to nothing more than a theoretical possibility that Plaintiff 

might someday be affected by a future lapse in appropriations—a far cry from the “reasonable 

expectation” or “demonstrated probability” that the Supreme Court’s cases require. Murphy v. 

Hunt, 455 U.S. 478, 482 (1982); see also Ferrer, 856 F.3d at 1088 (“Although there is a 

‘theoretical possibility’ that this chain of events might occur, [the plaintiff] gives us no basis for 

believing that there is a ‘reasonable expectation’ or ‘demonstrated probability’ that it will.”); 

Pharmachemie B.V. v. Barr Labs., Inc., 276 F.3d 627, 633 (D.C. Cir. 2002) (denying application 

of the exception because “several contingencies would have to occur for the same issues to arise 

again”); PETA, 396 F.3d at 424; Am. Family Life Assur. Co. v. FCC, 129 F.3d 625, 628 (D.C. 

Cir. 1997) (“[T]o save a case from mootness the ongoing injury must be more than a remote 

possibility, not conjectural, more than speculative.”); James v. HHS, 824 F.2d 1132, 1136 (D.C. 

Cir. 1987) (rejecting the exception because “[a]s many as five speculative events must occur 

before they would be subjected to the same agency action”). Accordingly, these numerous 

contingencies preclude Plaintiff from demonstrating that its claims qualify as capable of 

repetition but evading review. 

2. Prior Court Decisions Confirm that Claims Arising During a Lapse in 
Appropriations Do Not Qualify as Capable of Repetition.  

 
 The above analysis is further supported by numerous court decisions, which uniformly 

hold that the “capable of repetition” exception does not apply to claims arising out of a lapse in 
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appropriations or other similar circumstances. Indeed, the D.C. Circuit has twice held in 

unpublished judgments that the exception does not apply given the uncertainty associated with 

future lapses in appropriations.  

 The most relevant precedent directly on point arose out of the 2013 lapse in 

appropriations. In Leonard v. U.S. Department of Defense, the plaintiff, Father Leonard, a 

Catholic chaplain at a naval base, brought suit for declaratory and injunctive relief based on 

naval officials’ refusal to allow him to perform his ecclesiastical duties, even voluntarily, during 

the government shutdown, in alleged violation of his and his parishioner’s rights under the First 

Amendment and the Religious Freedom Restoration Act (“RFRA”). Leonard v. DoD, 38 F. 

Supp. 3d 99, 102 (D.D.C. 2014). The District Court held that, after the lapse ended and the 

plaintiff was permitted to perform his job, the case was moot because “there can be no allegation 

that defendants are presently violating any of plaintiffs’ statutory or constitutional rights.” Id. at 

105. The Court noted that the “voluntary cessation” exception to the mootness doctrine is not 

applicable because the government shutdown did not end because of that particular litigation, 

and the “capable of repetition yet evading review” exception does not apply because “there are 

simply too many contingencies that would need to occur simultaneously.” Id. at 105-07. 

 On appeal, the D.C. Circuit affirmed, stating that the plaintiff’s “First Amendment and 

RFRA claims are indeed moot.” Leonard v. DoD, 598 Fed. Appx. 9, 10 (D.C. Cir. Mar. 20, 

2015) (per curiam) (unpublished). Specifically, the D.C. Circuit explained that “his claims do not 

qualify for the capable-of-repetition, yet-evading-review exception to the mootness doctrine 

because the likelihood of a future government shutdown is ‘too speculative.’” Id. (citing 

Columbian Rope Co. v. West, 142 F.3d 1313, 1317 (D.C. Cir. 1998)). 
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 Similarly, in response to the 1995-96 lapse in appropriations, several unions representing 

government employees filed suit, raising issues regarding work during the shutdown. See Am. 

Fed’n of Gov’t Employees (AFGE) v. Rivlin, No. 95-cv-2115 (D.D.C.); NTEU v. United States, 

95-cv-2153 (D.D.C.). After the lapse in appropriations ended, Judge Sullivan held that the cases 

were moot and that “[t]he plaintiffs have not demonstrated either of the[] requirements” for the 

exception to the mootness doctrine.  AFGE v. Rivlin, 995 F. Supp. 165, 166 (D.D.C. 1998). With 

respect to capable of repetition, Judge Sullivan held that “plaintiffs have not demonstrated that 

there is a reasonable expectation that they will be subjected to the same action again,” because 

“[i]t would be entirely speculative for this Court to attempt to predict if, and when, another lapse 

in appropriations may occur, how long that lapse might be, which agencies might be subject to 

the lapse, which employees might be affected, and whether employees will be required to work 

without compensation.” Id. On appeal, the D.C. Circuit summarily affirmed the district court’s 

decision, holding that “[t]he merits of the parties’ positions are so clear as to warrant summary 

action.” AFGE v. Raines, No. 98-5045, 1998 WL 545417, at *1 (D.C. Cir. July 15, 1998). 

 Just as the District Court and the D.C. Circuit in those cases declined to engage in 

speculation and prediction about if, when, and how any future appropriations lapse might occur, 

this Court should do the same. And although the D.C. Circuit’s decisions are unpublished, this 

Court should be extremely reluctant to reach a contrary conclusion when there is no compelling 

reason for doing so—particularly when, in one of the cases, the D.C. Circuit described the issue 

as “so clear as to warrant summary action.” Id. 

 Moreover, the D.C. Circuit is not the only court to have rejected the “capable of 

repetition” exception in the context of lapses in appropriations—several other courts have 

likewise rejected the argument. See, e.g., Smith v. Dep’t of Agric., No. 15-cv-4497, 2016 WL 
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4179786, at *4-5 (N.D. Cal. Aug. 8, 2016) (dismissing a claim filed in anticipation of a lapse in 

appropriations seeking to compel continuation of benefits during the lapse, holding that any 

injury was now moot and “the chain of events necessary to bring about the same injury and the 

same action is simply too speculative for the Court to conclude that this is one of those 

‘exceptional situations’ where the mootness exception should apply”); Alaska v. Jewell, No. 13-

cv-34, 2014 WL 3778590, at *3 (D. Alaska July 29, 2014) (“[E]ven if the history of government 

funding gaps makes it reasonable to expect that another shutdown will occur at some point in the 

future, it does not make it reasonable to expect that Defendants’ response to a future shutdown 

would be the same as the response to the 2013 shutdown.”); Nat’l Forest Recreation Ass’n v. 

Tidwell, No.13-cv-1287, ECF No. 23 at 2 (E.D. Va. Jan. 24, 2014) (“The Court agrees with 

Defendant that the number of contingencies that would need to align to recreate the situation 

underlying Plaintiffs’ complaint does not rise to the level or probability required to invoke this 

exception to the mootness doctrine.”). 

 Additionally, in cases arising in similar circumstances—i.e., local government fiscal 

crises—courts, including the D.C. Circuit in a published opinion, have likewise rejected 

application of the “capable of repetition” exception. See LaShawn A. v. Barry, 144 F.3d 847, 852 

(D.C. Cir. 1998) (even if “temporary pay cuts and furloughs may be instituted again in the event 

of future budget deficits,” there is “no support for the proposition that the District again will run 

budget deficits” during the relevant time period, or that any “pay cuts and furloughs [would be] 

so severe” as to again prompt the challenged actions); see also Foster v. Carson, 347 F.3d 742, 

748 (9th Cir. 2003) (when state sought to save money by temporarily suspending appointment of 

counsel for indigent defendants but that practice had expired, the case was now moot and not 

capable of repetition because “[t]he economic condition of the state is constantly fluctuating” 
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and “[h]ow the political branches of the state will choose to fund indigent defense, how many 

indigent defendants will require services, whether a shortfall will occur, and how the state 

judicial system would address such a shortfall are all unknown” and thus there was no reasonable 

expectation that a similar order “will be issued again in the future”). 

 The rationale underlying these cases is well-stated by a leading treatise on federal 

jurisdiction: 

Acts that result from complex political choices afford rather different grounds for 
refusing to find a prospect of repetition sufficient to defeat mootness.  The more 
complex the process—such as a legislative budgeting process—the greater the 
uncertainty whether the future will ever present sufficiently similar constraints and 
sufficiently similar responses. And the more thoroughly political the judgments, the 
greater the wisdom of leaving future quarrels for future decision. 

 
Wright & Miller, Federal Practice & Procedure § 3533.8.1 (3d ed. 2018). Both courts and 

commentators alike, then, recognize that once a fiscal crisis is resolved, lawsuits challenging 

actions undertaken during that crisis are moot. That is certainly true here: Plaintiff’s challenges 

to the Government’s actions are now moot, and it is entirely speculative to suggest that those 

same actions will ever recur in the future. Thus, the First Amended Complaint must be dismissed 

for lack of subject-matter jurisdiction. 

II. Even Were Judicial Review Otherwise Available, Prudential Considerations Also 
Require Dismissal of This Case 

 
 Even were it otherwise proper for the Court to allow this suit to proceed, strong 

prudential considerations militate in favor of withholding judicial review. The complexity and 

sensitivity of the issues presented by Plaintiff’s lawsuit weigh strongly in favor of dismissal. 

 “The doctrine of prudential mootness refers to the discretion enjoyed by federal courts in 

exercising their Article III powers.”  Finca Santa Elena, Inc. v. U.S. Army Corps of Engineers, 

62 F. Supp. 3d 1, 4 (D.D.C. 2014).  “Even when a case is not moot in the Article III sense, it will 

sometimes be ‘so attenuated that considerations of prudence and comity for coordinate branches 
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of government counsel the court to stay its hand, and to withhold relief it has the power to 

grant.’”  Gordon v. Holder, 85 F. Supp. 3d 78, 81-82 (D.D.C. 2015) (quoting Chamber of 

Commerce v. Dep’t of Energy, 627 F.2d 289, 291 (D.C. Cir. 1980)), aff’d sub nom. Gordon v. 

Lynch, 817 F.3d 804 (D.C. Cir. 2016).  The doctrine of prudential mootness has special force 

“where it is unlikely that the court’s grant of declaratory judgment will actually relieve the 

injury,” and “where the court can avoid adjudication of difficult or novel constitutional 

questions.”  Foretich v. United States, 351 F.3d 1198, 1216 (D.C. Cir. 2003) (modifications 

omitted).  

 Here, deciding Plaintiff’s claims would require this Court to address numerous 

constitutional questions, including questions of first impression. Moreover, it would require this 

Court to effectively place itself in the middle of a political dispute—namely, a dispute over the 

federal budgetary process, and how the government should operate when that budgetary process 

fails. Indeed, the D.C. Circuit has previously explained that budget-related disputes are “the 

archetype” of matters that warrant the withholding of judicial review: 

Sometimes the great public importance of an issue militates in favor of its prompt 
resolution.  At other times, however, the public interest dictates that courts 
exercise restraint in passing upon crucial issues.  We think such restraint is 
necessary where, as here, appellants ask us to intervene in wrangling over the 
federal budget and budget procedures. Such matters are the archetype of those 
best resolved through bargaining and accommodation between the legislative and 
executive branches.  We are reluctant to afford discretionary relief when to do so 
would intrude on the responsibilities including the shared responsibilities of the 
coordinate branches. 
 

Nat’l Wildlife Fed’n v. United States, 626 F.2d 917, 924 (D.C. Cir. 1980) (internal citations 

omitted). Thus, the case for judicial restraint is particularly strong here, and Plaintiff’s claims 

should be dismissed as both constitutionally and prudentially moot. 
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III. Plaintiff Lacks Standing 

 As was previously noted in the context of mootness, judicial power is limited “to the 

resolution of ‘cases’ and ‘controversies.’” Valley Forge Christian Coll. v. Americans United for 

Separation of Church & State, Inc., 454 U.S. 464, 471 (1982). The demonstration of a plaintiff’s 

standing to sue “is an essential and unchanging part of the case-or-controversy requirement,” 

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992). The standing inquiry must be 

“especially rigorous” when reaching the merits of a claim would force a court to decide the 

constitutionality of actions taken by a coordinate branch of the Federal Government. Clapper v. 

Amnesty Int’l USA, 568 U.S. 398, 408 (2013). A plaintiff “‘must demonstrate standing for each 

claim he seeks to press.’” Del. Dep’t of Nat. Res. & Envtl. Control v. EPA, 785 F.3d 1, 10 (D.C. 

Cir. 2015), as amended (July 21, 2015) (quoting DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 

352 (2006)). Moreover, “where the plaintiff[] seek[s] declaratory and injunctive relief, past 

injuries alone are insufficient to establish standing. Rather, [the plaintiff] must show he is 

suffering an ongoing injury or faces an immediate threat of injury.” Dearth v. Holder, 641 F.3d 

499, 501 (D.C. Cir. 2011). 

 The injury-in-fact requirement “helps to ensure that the plaintiff has a ‘personal stake in 

the outcome of the controversy.’” Susan B. Anthony List v. Driehaus, 134 S.Ct. 2334, 2341 

(2014) (quoting Warth v. Seldin, 422 U.S. 490, 498 (1975)). “An injury sufficient to satisfy 

Article III must be concrete and particularized and actual or imminent, not conjectural or 

hypothetical. An allegation of future injury may suffice if the threatened injury is certainly 

impending, or there is a substantial risk that the harm will occur.” Id. (citations and quotations 

omitted). Where a plaintiff brings a pre-enforcement First Amendment challenge to a statute, 

“[s]ubjective chill alone will not suffice to confer standing.” Johnson v. Dist. of Columbia., 71 F. 
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Supp. 3d 155, 159 (D.D.C. 2014) (quoting Act Now to Stop War & End Racism Coal. v. Dist. of 

Columbia, 589 F.3d 433, 435 (D.C. Cir. 2009)) (internal quotations omitted). Rather, in order to 

establish that threatened enforcement is “sufficiently imminent,” a plaintiff must “allege[] an 

intention to engage in a course of conduct arguably affected with a constitutional interest, but 

proscribed by a statute, and there [must] exist[] a credible threat of prosecution thereunder.” 

Susan B. Anthony List, 134 S. Ct. at 2342 (quoting Babbitt v. United Farm Workers Nat’l Union, 

442 U.S. 289, 298 (1979)); see also Clapper, 568 U.S. at 409 (the threatened injury cited by the 

pre-enforcement plaintiff must be “certainly impending”); Blum v. Holder, 744 F.3d 790, 798 

(1st Cir.), cert. denied, 135 S. Ct. 477 (2014) (applying Clapper to a pre-enforcement First 

Amendment challenge); Johnson, 71 F. Supp. 3d at 160 (“Where there is no expectation of 

enforcement, there is unlikely to be a ‘credible threat’ of prosecution.”). A credible threat of 

prosecution exists when “the [challenged] law is aimed directly at plaintiffs, who, if their 

interpretation of the statute is correct, will have to take significant and costly compliance 

measures or risk criminal prosecution.” Virginia v. Am. Booksellers Ass’n, Inc., 484 U.S. 383, 

392 (1988) (citations omitted). 

 Here, Plaintiff lacks standing because any future shutdown and COLA withholding is 

entirely speculative, and any future prosecution by DOJ is doubly so. The First Amended 

Complaint does not describe any ongoing or imminent injury related to any COLA applications, 

and simply speculates that a future lapse in appropriations or similar budgetary issue might 

someday, somehow infringe its First Amendment rights. Accordingly, Plaintiff has not and 

cannot allege the requisite facts to establish standing. 
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CONCLUSION 

 For all of the foregoing reasons, Defendant respectfully requests that this Court dismiss 

Plaintiff’s Complaint for lack of jurisdiction or, in the alternative, failure to state a claim upon 

which relief can be granted. 

Dated: May 10, 2019   Respectfully submitted, 
      

JESSIE K. LIU, D.C. Bar #472845 
United States Attorney 
 
DANIEL F. VAN HORN, D.C. Bar #924092 
Chief, Civil Division 

      
     By:  /s/ Jason T. Cohen                                                
      JASON T. COHEN, ME Bar #004465 
      Assistant United States Attorney 
      Civil Division 
      555 Fourth St., N.W. 
      Washington, D.C. 20530 
      Phone: (202) 252-2523 
      Fax: (202) 252-2599 
      Email: jason.cohen@usdoj.gov 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

   
ATLAS BREW WORKS, LLC,   ) 
 ) 
 Plaintiff,  ) 
  ) 
 vs.  ) Civil Action No. 19-0079 (CRC)  
   ) 
WILLIAM BARR, Attorney General  ) 
of the United States,    ) 
    ) 
 Defendants.  ) 
___________________________________ ) 
 

ORDER 
 

Upon consideration of Defendant’s Motion to Dismiss, filed on May 10, 2019, and the 

entire record herein, and for good cause shown, it is hereby 

ORDERED that Defendant’s Motion to Dismiss is GRANTED. It is further 

ORDERED that Plaintiff’s First Amended Complaint (ECF No. 19) is dismissed with 

prejudice and the Clerk of Court shall close this case.  

 SO ORDERED this _____ day of __________________, 2019. 

 

       _____________________________ 
  JUDGE CHRISTOPHER R. COOPER 
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