
 

UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

______________________________________ 
 
SASWATI N. CHAND 
 
               Plaintiff, 
 
vs. 
 
MERCK & CO., INC., 
 
               Defendant. 
______________________________________ 

 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
 
Civil Action No.   2:19-cv-00286-GEKP 
 
 
 
 

 
 
 

 
ORDER 

 AND NOW, this ____ day of __________________, 2019, upon consideration of the 

Motion of Defendant Merck & Co., Inc. to Dismiss Plaintiff’s Complaint, it is hereby ORDERED 

and DECREED that said Motion is GRANTED and Plaintiff’s Complaint is hereby DISMISSED 

WITH PREJUDICE.  

BY THE COURT: 

 

           _________________________________ 
          Hon. Gene. E. K. Pratter, U.S.D.J. 
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DEFENDANT MERCK & CO., INC.’S MOTION TO DISMISS 

Pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure, Defendant Merck & 

Co., Inc. (“Merck”) respectfully moves this Court for the entry of an Order dismissing Plaintiff’s 

Complaint with prejudice.  The grounds for this Motion are stated more fully in Merck’s 

accompanying Memorandum of Law which is incorporated herein by reference.     

 

      Respectfully submitted, 

       s/ Sara A. Begley    
        HOLLAND & KNIGHT LLP 
       Sara A. Begley (PA 49120) 
       Nipun J. Patel (PA 208130) 
       Hyun Yoon (PA 323607) 
       Cira Centre 
       2929 Arch Street, Suite 800 
       Philadelphia, PA 19104 
       (215) 252-9600 telephone 
       (215) 867-6070 facsimile  

Dated:  January 22, 2019    Attorneys for Defendant Merck & Co., Inc. 
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Defendant Merck Sharp & Dohme Corp. (incorrectly named in the Complaint as Merck & 

Co., Inc.1 and hereinafter, “Merck”) respectfully submits this Memorandum of Law in support of 

its Motion to Dismiss the Complaint of Plaintiff Saswati N. Chand (“Plaintiff” or “Chand”) 

I. INTRODUCTION 

This action arises out of a conditional offer of at-will employment made by Merck to 

Plaintiff in March of 2018.  Plaintiff alleges that she relied on the offer in quitting her existing job.  

However, Plaintiff’s Complaint makes no mention of the fact that Merck’s offer letter clearly 

advised her “not to alter [her] current employment status” until she was informed that all pre-

hiring conditions were met.  Plaintiff admits that these conditions had not been fulfilled at the time 

Merck notified her that the offer was being withdrawn.  Plaintiff nevertheless seeks to blame Merck 

for her own voluntary choice to resign, against Merck’s advice, before the hiring process was 

finalized.  Unfortunately for Plaintiff, the law does not recognize any plausible legal theory against 

Merck based on the facts alleged for several independent reasons: 

• Plaintiff’s promissory estoppel claim fails because no such claim exists under the 
law for at-will employees, let alone prospective at-will employees like Plaintiff.  
The Complaint also fails to allege any definitive, actionable promise of future 
employment by Merck. 

• Plaintiff’s tort claim for negligent misrepresentation is clearly barred by the 
economic loss doctrine.  Moreover, Plaintiff fails to allege the essential elements of 
negligent misrepresentation because she appears to be relying on, at best, alleged 
statements of future intent to hire. 

• Plaintiff’s good-faith and fair dealing claim is also not cognizable as a matter of 
law in the context of at-will employment. 

Against this backdrop, the Court should grant Merck’s Motion and dismiss all claims with 

prejudice.   

                                                 
1 The offer letter attached to Plaintiff’s Complaint came from Merck Sharp & Dohme (MSD).  MSD is a wholly-
owned subsidiary of Merck & Co., Inc., a publically traded holding company that does not have any employees.    
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II. PLAINTIFF’S FACTUAL ALLEGATIONS 

According to the Complaint,2 Plaintiff submitted an employment application to Merck for 

the position of Global Medical Information Scientist – Oncology in December of 2017.  

(Complaint at ¶ 4).  At the time, Plaintiff was on a science, technology, engineering, and math 

(STEM) OPT (optional practical training) student visa following the completion of her graduate 

studies in Philadelphia.3  (Id. at ¶¶ 8, 9).  Prior to hearing about the status of her application to 

Merck, Plaintiff accepted a job offer from another company, Crown Bioscience (“Crown”), located 

in San Diego, California.  (Id. at ¶ 5).  Crown assisted Plaintiff in attaining an extension of her 

STEM OPT visa.  (Id. at ¶ 11).   

In late January of 2018, while employed by Crown, Plaintiff accepted an invitation from 

Merck to interview for the Global Medical Information Scientist position which she previously 

applied for.  (Id. at ¶¶ 6-8).  Plaintiff’s employment application to Merck indicated that she would 

not require sponsorship of her visa now, or “in the future.”  (Id. at ¶ 27).  During her interview, 

Plaintiff allegedly told a Merck employee that her student visa would allow her to work until May 

of 2020 without company sponsorship and, further, that she had a long-term boyfriend whom she 

intended to marry and was a U.S. citizen.  (Id. at ¶¶ 8, 11).   

On March 9, 2018, Plaintiff was notified that an offer letter would be forthcoming from 

Merck.  (Id. at ¶ 12).  On March 16, 2018, Plaintiff was sent an offer letter for a Global Medical 

Information Scientist – Oncology position located in Upper Gwynedd, Pennsylvania.  (Id. at ¶ 14; 

                                                 
2 Plaintiff’s factual allegations are restated solely for purposes of this Rule 12(b)(6) motion.   
   
3 The Department of Homeland Security permits nonimmigrant foreign nationals on a “F-1 student visa to receive 
optional practical training (“OPT”) during and after completing their studies at a U.S. educational institution.  In April 
2008, DHS promulgated an interim final rule that extended the maximum OPT period from twelve months to twenty-
nine months for students with qualifying degrees in science, technology, engineering, or math (“STEM”).” 
Washington All. of Tech. Workers v. U.S. Dept. of Homeland Sec., 153 F.Supp.3d 93, 95 (D.D.C. 2016) (citations and 
subsequent history omitted). 
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Ex. A).  The offer letter was subject to a number of conditions, including inter alia: 

• The offer was contingent upon Plaintiff’s successful completion of a pre-placement 
drug screen and satisfactory verification of employment history, education, and 
background check results.   

• The offer was also contingent on Plaintiff signing a Terms & Conditions of 
Employment document on her first day. 

• Do “not [ ] alter your current employment status until we [Merck] advise you 
that the above contingencies have been successfully completed.”   

• The offer was for an “at will” position, and therefore, Merck could terminate 
Plaintiff’s prospective employment at any time, with or without cause or notice. 

• Nothing in the letter “shall be construed as creating a contractual relationship 
between [Plaintiff] and Merck.” 
 

(Complaint, Ex. 1 at p. 2) (emphasis added).    

Plaintiff gave notice of resignation to Crown on March 16, 2018, the same day she received 

the offer letter from Merck.  (Id. at ¶¶ 8, 11).  Plaintiff notified Merck she was amenable to the 

terms of the offer letter on March 21, 2018.  (Id. at ¶ 19).  On April 12, 2018, Merck notified 

Plaintiff that “based upon information [Plaintiff] disclosed regarding [her] visa status” her 

employment offer was rescinded.  (Complaint at Ex. 2).  Plaintiff acknowledges that the pre-

employment verification process and conditions to hire had not been fulfilled as of April 12th.  (Id. 

at ¶ 24). 

Following the rescission of the employment offer, Plaintiff alleges she found alternative 

employment at her alma mater, Thomas Jefferson University, as a Post Doc Fellow, but for less 

salary than the position of Global Medical Information Scientist – Oncology.  (Id. at ¶ 29).  Plaintiff 

filed suit against Merck in the Philadelphia Court of Common Pleas on December 18, 2018, 

asserting three claims: (1) promissory estoppel, (2) negligent misrepresentation, and (3) breach of 

the duty of good faith and fair dealing.  The Complaint demands damages for “lost compensation 
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and benefits, expenses, interest, [and] career damage.”  (Complaint at p. 8).  Merck timely removed 

the Complaint to this Court on January 18, 2019.  (Dkt. No. 1).  

III. ARGUMENT 

A. The Complaint Must Allege A “Plausible” Claim To Survive A Motion To 
Dismiss 

When considering a Rule 12(b)(6) motion to dismiss for failure to state a claim, a court 

“must accept all of the complaint’s well-pleaded facts as true, but may disregard any legal 

conclusions.”  Fowler v. UPMC Shadyside, 578 F.3d 203, 210-11 (3d Cir. 2009).  The Court must 

determine “whether the facts alleged in the complaint are sufficient to show that the plaintiff has 

a ‘plausible claim for relief.’” Id. at 211 (quoting Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009)). 

The complaint must do more than merely allege a plaintiff’s entitlement to relief; it must “‘show’ 

such an entitlement with its facts.” Id. (citations omitted). “[W]here the well-pleaded facts do not 

permit the court to infer more than the mere possibility of misconduct, the complaint has alleged—

but it has not ‘show[n]’—‘that the pleader is entitled to relief.’” Iqbal, 556 U.S. at 679 (quoting 

Fed. R. Civ. P. 8(a)) (alterations in original).  

“A claim has facial plausibility when the plaintiff pleads factual content that allows the 

court to draw the reasonable inference that the defendant is liable for the misconduct alleged.”  Id. 

at 678 (citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556 (2007)).  “Threadbare recitals of the 

elements of a cause of action, supported by mere conclusory statements, do not suffice.”  Id.  To 

survive a motion to dismiss under Rule 12(b)(6), “a plaintiff must allege facts sufficient to ‘nudge 

[his] claims across the line from conceivable to plausible.’” Phillips v. Cnty. Of Allegheny, 515 

F.3d 224, 234 (3d Cir. 2008) (quoting Twombly, 550 U.S. at 570 ).   

When measured against these standards, Plaintiff’s theories of liability as to Merck fall 

short of the mark. 
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B. The Complaint Fails To State A Plausible Promissory Estoppel Claim 

1. Pennsylvania Law Does Not Recognize Promissory Estoppel Claims In 
The Context Of At-Will Employment 

As an initial matter, Plaintiff’s promissory estoppel claim fails as a matter of law because 

Pennsylvania does not recognize a claim for promissory estoppel in the context of at-will 

employment.  Dridi v. Whole Foods Mkt. Group, Inc., No. 07-2512, 2008 WL 43705, at *5 (E.D. 

Pa. Jan. 2, 2008) (“‘The Pennsylvania Supreme Court reasoned that allowing an employee to rely 

on equitable doctrines in cases where the law declares that no express or implied contract exists 

would undercut the at-will employment doctrine’”) (citing Paul v. Lankenau Hosp., 569 A.2d 346, 

348 (Pa. 1990)) (citations omitted); Walden v. Saint Gobain Corp., 323 F.Supp.2d 637, 645 (E.D. 

Pa. 2004) (“It is firmly established that Pennsylvania courts do not recognize a cause of action for 

promissory estoppel in the context of at-will employment.”). 

It thus follows that Plaintiff cannot maintain a claim against Merck for allegedly rescinding 

a conditional offer of prospective at-will employment.  Even assuming her factual assertions to be 

true, Plaintiff “was promised only the opportunity to become an at-will employee.”  Dyche v. 

Bonney, 277 F. App’x. 244, 247 (3d Cir. 2008) (affirming district court’s rejection of promissory 

estoppel claim as a matter of law where, as here, plaintiff could not have reasonably relied upon 

defendant’s alleged promise “as a guarantee of ongoing employment; as an at-will employee, his 

admission to the Academy could have been rescinded, as it was here, “‘for any reason, or for no 

reason at all.’”).  The Court should dismiss Count I of the Complaint for this reason alone.   

2. Plaintiff Fails To Plead Any Actionable Promise Made By Merck 

Plaintiff’s promissory estoppel claim should be dismissed even if she was not otherwise 

precluded from asserting such a claim under Pennsylvania law given the at-will nature of her 

prospective employment.  The Complaint fails to allege the essential elements of promissory 
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estoppel.  To state a promissory estoppel claim, Plaintiff has the burden of pleading facts plausibly 

demonstrating that: (1) the defendant made a promise it should have reasonably expected would 

induce action or forbearance on the part of Plaintiff; (2) Plaintiff actually took action or refrained 

from taking action in reliance on the promise; and (3) injustice can be avoided only by enforcing 

the promise.  See Zamos v. McNeil-PPC, Inc., No. 16-5038, 2017 WL 68577, at *5 (E.D. Pa. Jan. 

5, 2017), aff’d, 713 F. App’x. 133 (3d Cir. 2017) (citations omitted).   

With regard to the first element, courts have repeatedly held that “broad and vague implied 

promise[s]” will not suffice to maintain a claim for promissory estoppel.  Universal A. Sys., Inc. v. 

Honeywell Intl., Inc., No. 17-4660, 2018 WL 1757727, at *6 (E.D. Pa. Apr. 12, 2018) (dismissing 

promissory estoppel claim based on alleged promise to enter into a future contract because it was 

too indefinite and vague) (citing C&K Petroleum Products, Inc. v. Equibank, 839 F.2d 188, 192 

(3d Cir. 1988)); see also Bull Int’l, Inc. v. MTD Consumer Grp., Inc., 654 F. App’x 80, 100 (3d 

Cir. 2016) (affirming dismissal of promissory estoppel claim on a motion to dismiss based on an 

“implied promise” to “continue to do business indefinitely.”); ProgenyHealth, Inc. v. CareSource 

Mgt. Group, Co., No. 17-873, 2017 WL 2618879, at *3 (E.D. Pa. June 16, 2017) (“assurances that 

a contract will be executed at some point in the future are not the sort of express promise that can 

support a promissory estoppel claim;” granting motion to dismiss). 

Plaintiff’s promissory estoppel claim is based on her assertion that Merck’s March 16th 

offer letter constituted a “promise” of employment on which Plaintiff allegedly relied by, inter 

alia, resigning her then-existing employment.  See (Complaint at ¶¶ 30-36).  However, Merck’s 

statements in the March 16th letter are not actionable as a matter of law because even the prospect 

of employment was, at best, indefinite and expressly conditioned on a number of future events.  

Furthermore, in addition to noting the at-will nature of potential employment, the letter expressly 
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advised Plaintiff against the idea that any “promise” of employment was being made by stating 

that: (a) “[n]othing herein shall be construed as creating a contractual relationship between 

you and Merck” and (b) do “not to alter your current employment status until we [Merck] 

advise you that the above contingencies have been successfully completed.”  (Complaint, Ex. 

1 at p. 2) (emphasis added).   

Under ProgenyHealth and the cases cited above, such statements—clearly conditional and 

at best discussing the potential for future at-will employment—do not support a claim for 

promissory estoppel under Pennsylvania law.  Count I should be dismissed for this additional and 

independent reason.  

3. At A Minimum, Plaintiff’s Request For Compensatory Damages 
Should Be Dismissed 

In her prayer for relief, Plaintiff appears to be seeking compensatory damages and alleged 

lost future earnings under her promissory estoppel theory.  See (Complaint at p. 8 (requesting an 

award of “lost compensation and benefits, expenses, interest, career damage, and such other relief 

as the Court deems appropriate in an amount in excess of $200,000”)).  However, recovery on a 

promissory estoppel claim “is ordinarily limited to recovery of amounts lost and expected in 

reliance on the promise.”  Lobolito, Inc. v. N. Pocono Sch. Dist., 755 A.2d 1287, 1293 n. 10 (Pa. 

2000) (quoting Banas v. Matthews Int’l Corp., 502 A.2d 637, 648 n. 12 (Pa. Super. Ct. 1985)).  To 

the extent it is not dismissed altogether, Plaintiff’s request for lost earnings and compensatory 

damages should be dismissed because the law limits Plaintiff’s available remedy to out-of-pocket 

reliance costs alone.   

C. The Complaint Fails To State A Plausible Negligent Misrepresentation Claim 

Plaintiff’s tort claim for negligent misrepresentation likewise fails as a matter of law for 

two reasons. 
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1. The Economic Loss Doctrine Bars Plaintiff’s Negligent 
Misrepresentation Claim 

First, Plaintiff’s negligent misrepresentation claim is clearly barred by the economic loss 

doctrine because she seeks recovery for only alleged economic injury (i.e., alleged lost compensation).  

Pennsylvania’s economic loss doctrine precludes tort recovery where, as here, “the plaintiff suffers a 

loss that is exclusively economic, unaccompanied by an injury to either property or person.”  Bouriez 

v. Carnegie Mellon Univ., 430 F. App’x 182, 187 (3d Cir. 2011).  See also Elliott-Lewis Corp. v. 

Skanska USA Bldg., Inc., No. 14-03865, 2015 WL 4545362, at *4 (E.D. Pa. July 28, 2015) 

(granting motion to dismiss and holding that the economic loss doctrine barred a negligent 

misrepresentation claim); Pannetta v. Milford Chrysler Sales Inc., No. 14–5680, 2015 WL 1296736, 

at *7 (E.D. Pa. Mar. 23, 2015) (same).  For this reason alone, the Court should dismiss Count II of 

the Complaint. 

2. Plaintiff Fails To Allege An Actionable Misrepresentation 

Second, Plaintiff fails to adequately plead a negligent misrepresentation claim.  A claim 

for negligent misrepresentation requires facts demonstrating: “(1) a misrepresentation of a material 

fact; (2) made under circumstances in which the misrepresenter ought to have known its falsity; 

(3) with an intent to induce another to act on it; and; (4) which results in injury to a party acting in 

justifiable reliance on the misrepresentation.”  Bortz v. Noon, 729 A.2d 555, 561 (Pa. 1999) (citing 

Restatement (Second) Torts § 552).  Importantly, with regard to the first element, under 

Pennsylvania law, “promises to do future acts” are not themselves facts; they are predictions about 

future behavior. Wood v. R.R. Donnelley & Sons Co., 888 F.2d 313, 318 (3d Cir. 1989). 

Accordingly, claims for negligent misrepresentation “must be based on misrepresentations 

regarding present facts, not unfulfilled promises to do acts in the future.”  Arsenal, Inc. v. Ammons, 

No. 14-1289, 2014 WL 6771673, at *3-4 (E.D. Pa. Dec. 2, 2014) (citations omitted).   
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To the extent Plaintiff alleges that Merck misrepresented its future intention to hire her, 

Plaintiff’s claim fails because, at best, those statements relate to alleged conditional, future plans. 

“‘At the time that a statement is made regarding what the speaker intends to do in the future, the 

speaker either intends at the moment to take the action he is promising or not.  The speaker cannot 

be negligent as to his future intentions.’”  Id. (quoting Bennett v. Itochu Int'l, Inc., 682 F.Supp.2d 

469, 480–81 (E.D. Pa. 2010).  Plaintiff’s assertion of negligent misrepresentation appears to be 

based on her claim that Merck “wrongfully” had a change of heart in the hiring decision.  Even if 

true, that does not amount to misrepresentation as to a present fact.  Further undermining any claim 

of misrepresentation is the clear conditional nature of the alleged “promise” relied on by Plaintiff.  

Merck did not make any overt promise of future employment.  At all times, as Plaintiff admits, it 

conditioned hiring on, inter alia, satisfactory verification of employment history, education, and 

background check results.   

Plaintiff cites §551(2)(b) of the Restatement of Torts in an effort to state a claim.  However, 

§551(2)(b) has no application to this case or the facts alleged.  That section of the Restatement 

“addresses the [disclosure] duties of parties who are bargaining but have yet to contract.”  See Baribault 

v. Peoples Bank of Oxford, 714 A.2d 1040, 1042 (Pa. Super. Ct. 1998).  Specifically, subsection 2(b) 

of Restatement § 551 provides for a duty to disclose material facts where “disclosure is necessary to 

prevent an ambiguous or partial statement from being misleading.”  Duquesne Light Co. v. 

Westinghouse Elec. Corp., 66 F.3d 604, 611 (3d Cir. 1995).  Plaintiff has not, because she cannot, 

identify any “ambiguous” or “partial statement” that Merck made and was allegedly misleading.  

On the contrary, the offer letter Plaintiff relies on could not have been clearer in disclaiming that 

she was not promised future employment with the company at all, let alone for any specific length 

of time.  Count II therefore fails and should be dismissed with prejudice. 
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D. Plaintiff’s Claim For “Breach Of The Covenant of Good Faith and Fair 
Dealing” Fails           

Lastly, Plaintiff’s claim for breach of the duty of good-faith and fair dealing can be quickly 

dispatched.  “Pennsylvania courts, in a vast majority of the cases, have not permitted breach of the 

covenant of good faith and fair dealing as an independent cause of action outside of the insured-

insurer relationship.”  Zamos, supra, 2017 WL 68577, at *4 (granting motion to dismiss and 

collecting cases); see also White v. Lowe's Home Centers, LLC, CV 16-1543, 2016 WL 4207970, 

at *4 (E.D. Pa. Aug. 10, 2016) (dismissing implied warranty of good faith and fair dealing claim, 

because no such claim is recognized under Pennsylvania law) (citing Donahue v. Federal Exp. 

Corp., 753 A.2d 238, 243 (Pa. Super. Ct. 2000) (a plaintiff “cannot as a matter of law maintain an 

action for breach of the implied duty of good faith and fair dealing, insofar as the underlying claim 

is for termination of an at-will employment relationship.”)).  This case does not involve even a 

termination––instead, it involves the alleged failure to hire.  It logically follows that if a plaintiff 

cannot sustain a good faith and fair dealing after termination, she certainly cannot sustain said 

claim in the context of mere prospective at-will employment.  The Court should thus dismiss Count 

III with prejudice. 

IV. CONCLUSION 

For all of the above reasons, the Court should grant Merck’s Motion and dismiss Plaintiff’s 

Complaint with prejudice.  
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Respectfully submitted, 

       s/ Sara A. Begley    
        HOLLAND & KNIGHT LLP 
       Sara A. Begley (PA 49120) 
       Nipun J. Patel (PA 208130) 
       Hyun Yoon (PA 323607) 
       Cira Centre 
       2929 Arch Street, Suite 800 
       Philadelphia, PA 19104 
       (215) 252-9600 telephone 
       (215) 867-6070 facsimile  

Dated:  January 22, 2019    Attorneys for Defendant Merck & Co., Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the below date, I caused a copy of the foregoing to be filed using 

the Court’s electronic filing system, causing notice of same to be served on the following counsel 

of record: 

 
Scott M. Pollins, Esq. 

Pollins Law 
303 W. Lancaster Avenue, Ste. 1C 

Wayne, PA 19087 
 

Counsel for Plaintiff 
 
 
      s/ Hyun Yoon    

Hyun Yoon 
 

 
Dated: January 22, 2019 
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