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 This Court previously held that Plaintiffs’ claims for breach of contract, defamation, and 

intentional infliction of emotional distress (“IIED”) failed as a matter of law because they were 

preempted by Section 301 of the Labor Management Relations Act (“LMRA”).  Plaintiffs have 

now filed an Amended Complaint which contains the same three state-law claims, does not 

remedy the deficiencies identified by the Court in its opinion dismissing Plaintiffs’ original 

Complaint, and does not otherwise materially differ from their original Complaint.  Accordingly, 

Plaintiffs’ claims remain preempted by the LMRA.  Moreover, even if the Court treats Plaintiffs’ 

claims as Section 301 claims, Plaintiffs have failed to state a claim under Section 301.  In 

particular, although Plaintiffs now allege that they have exhausted their administrative remedies 

under the applicable collective bargaining agreement (“CBA”), they are bound by the result of 

that process unless they allege that the union violated its duty of fair representation, which 

Plaintiffs have not done and cannot do.  Finally, even if Plaintiffs’ claims were not preempted—

which they are—they fail to state a claim under Illinois law.  Therefore, pursuant to Federal Rule 

of Civil Procedure 12(b)(6), U.S. Smokeless Tobacco Company LLC (“USST”) and Leslie Ward 

(“Ward”) (collectively, “Defendants”) respectfully request that this Court dismiss, with 

prejudice, all of Plaintiffs’ claims.   

I.  Relevant Procedural History and the Court’s Prior Dismissal of Plaintiffs’ Claims 
 

Plaintiffs filed their Complaint in Illinois state court on August 25, 2017.  Dkt. 1-2.  

Defendants removed the case to this Court on October 18, 2017 on the basis of federal question 

jurisdiction.  Dkt. 1.  On November 15, 2017, Defendants moved to dismiss the Complaint on the 

grounds that, inter alia, all of Plaintiffs’ claims were preempted by Section 301.  Dkt. 18, 19.   

On June 12, 2018, the Court granted Defendants’ motion, and dismissed all of Plaintiffs’ 

claims without prejudice.  Dkt. 32, 33.  The Court held: “Because all of Plaintiffs’ claims require 
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interpretation of the collective bargaining agreement between USST and Plaintiffs’ union, § 301 

. . . preempts Plaintiffs’ claims, warranting dismissal of the complaint.”  Dkt. 33 at 1.  In 

particular, with respect to the breach of contract claim, the Court held that “§ 301 clearly 

preempts Plaintiffs’ breach of contract claim, which alleges that USST breached the CBA by, 

among other things, terminating Plaintiffs without cause, failing to perform a proper 

investigation, refusing to allow a union representative to attend the meetings held on February 

14, 2017, and drilling out the locks on Plaintiffs’ toolboxes without a union representative 

present.”  Id. at 6.  With respect to the IIED claim, the Court held that “to determine whether 

Defendants’ actions amounted to extreme and outrageous conduct or instead were authorized by 

the CBA, the Court will have to interpret these provisions of the CBA.”  Id. at 7.  Finally, with 

respect to the defamation claim, the Court concluded: “Similarly, the defamation claim requires 

interpretation of the CBA’s explicit and implicit terms.”  Id.  The Court further noted that “[a]s 

with the IIED claim, the Court will have to examine the CBA’s management rights provision to 

assess the extent to which Defendants’ statements are privileged or truthful.”  Id. at 8.  Therefore, 

the Court concluded that “the defamation claim is inextricably intertwined with the CBA and so 

preempted by § 301.”  Id.  As such, the Court dismissed Plaintiff’s claims without prejudice, 

concluding: “Because it appears that some form of grievance proceeding may be underway, and 

to allow Plaintiffs the opportunity to consider how best to proceed on their claims in light of the 

Court’s preemption findings, the Court will dismiss Plaintiffs’ complaint without prejudice as 

preempted by § 301 of the LMRA.”  Id. at 10.  
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II.  Plaintiffs’ Amended Complaint1  
 
Plaintiffs filed their Amended Complaint on August 31, 2018.  Dkt. 40.  The Amended 

Complaint contains the same causes of action as the original Complaint, purporting to assert 

state-law claims for breach of the CBA, defamation, and IIED.  See id.    

The factual allegations in Plaintiffs’ Amended Complaint are largely the same as those 

set forth in their original Complaint, which were summarized in detail on pages 1-3 of 

Defendants’ prior motion to dismiss brief, incorporated herein by reference (Dkt. 19 and 

hereinafter, the “Prior MTD Brief”).  In short, Plaintiffs allege that they were employed at 

USST’s Franklin Park facility until their termination in 2017, following an investigation of non-

product related material (“NPRM”) found in products produced from the Franklin Park plant.  

Am. Compl., ¶¶ 19, 22, 25, 33-59, 80.  Plaintiffs were members of SEIU Local #1 and subject to 

the terms of the CBA entered into between that union and USST.2  Am. Compl., ¶¶ 27-28.  The 

CBA applicable to Plaintiffs from March 1, 2015 on includes provisions governing Plaintiffs’ 

rights regarding suspension, termination, and the conduct of company investigations and 

interviews of union members.  Specifically, the CBA provides: “Employees will not be 

suspended or discharged without just cause.”  2015 CBA, p. 7.  The CBA also provides: “An 

employee who is called into an office for an interview . . . may request and obtain the presence of 

a Union Steward during such interview . . . . regardless of whether a grievance is involved or 

not.”  Id, p. 8.  And the CBA provides USST with broad management rights including, inter alia, 

the rights to “direct the working force,” to “require employees to observe Company rules and 
                                                 
1 For purposes of this Motion only, USST and Ward accept as true the well-pleaded allegations of fact in 
Plaintiffs’ Amended Complaint.  USST and Ward reserve the right to contest the accuracy of Plaintiffs’ 
factual allegations in later proceedings, if any, in this matter. 
2 The applicable CBA, which went into effect on March 1, 2015 (hereinafter, the “2015 CBA”) is attached 
hereto as Exhibit A to Exhibit 1.  As this Court previously found, the 2015 CBA can be considered 
because it is explicitly referenced by Plaintiffs and is central to Plaintiffs’ claims.  See Dkt. 33 at p. 2 n.3.  
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regulations not inconsistent with the provisions of this Agreement,” and to “discipline, suspend, 

or discharge for just and sufficient cause . . . .”  Id., p. 3.  The CBA also contains a mandatory 

grievance procedure, and defines “grievance” to mean “any dispute, difference, or 

misunderstanding whether arising under specific terms of this Contract or not . . . .”  Id., p. 5.  

Grievances proceed through a multi-step grievance process, the result of which is final and 

binding.  Id. at 5-7.  

In their Amended Complaint, as in their original Complaint, Plaintiffs allege USST 

breached the CBA by suspending and terminating them without just cause, failing to conduct a 

proper investigation, denying them requested union representation during questioning, and 

drilling and searching their toolboxes without any union representative present.  Am. Compl., ¶¶ 

119-128.  They also claim they were defamed by having to sit in a cafeteria while awaiting 

questioning in connection with the NPRM investigation, being accused of criminal activity, and 

because Defendants made unspecified statements “to the media”.  Id., ¶¶ 93-118.  Plaintiff 

Christopher Schreiner claims he was denied a job opportunity because USST told the hiring 

manager he was the prime suspect in the NPRM investigation.  Id., ¶¶ 82.  Finally, Plaintiffs 

allege Defendants caused them severe emotional distress.  Id., ¶ 129-33. 

Most of the differences between Plaintiffs’ original Complaint and their Amended 

Complaint are minor and non-substantive, including spelling corrections and wording edits 
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which largely do not change the substance of the allegations.  See Exhibit 2.3  However, the 

Amended Complaint does contain a handful of substantive changes.  Most significantly, 

Plaintiffs have added Paragraphs 83-92, which allege as follows: 

83.  The CBA is limited to wages, benefits, terms and conditions of 
employment. 
 
84.  The CBA does not address tortuous [sic] acts against employees. 
 
85.  Defamation is not a term or condition of employment and the CBA does 
not provide a mechanism to redress Defendants tortious conduct. 
 
86.  Article 5, Section 2 of the CBA provides in relevant part: “...Although the 
Company (USST) agrees that it will only deal with the designated representatives 
of the Union on such matters as are properly a subject for collective bargaining...” 
 
87.  Defamation is not a subject of collective bargaining and is not a proper 
subject for collective bargaining. 
 
88.  As defamation is not a covered subject of collective bargaining Plaintiffs 
are not restricted to redressing their damages through the grievance procedure set 
forth in the CBA.  
 
89.  Even if the process of seeking damages for defamation were a proper 
subject of collect [sic] bargaining, it would be futile to pursue a grievance as the 
Defendants by their actions have indicated their intention to harm the Plaintiffs 
and will not compensate Plaintiffs for their losses.  
 
90.  Plaintiffs are not required to partake in a futile process that will not 
resolve their claims.  
 
91.  Pursuant to the CBA, after Step 1 of the grievance procedure, the Union 
has total discretion as to whether, or how far to pursue a grievance.  

                                                 
3 Attached as Exhibit 2 is a redline showing the changes between Plaintiff’s original Complaint and their 
Amended Complaint.  See Simkus v. United Air Lines, Inc., 2012 WL 3133603, at *1 (N.D. Ill. July 31, 
2012) (considering redline submitted by defendant in ruling on motion to dismiss); VBR Tours, LLC v. 
Nat’l R.R. Passenger Corp., 2016 WL 4945015, at *1 n.1 (N.D. Ill. Sept. 15, 2016) (“This order cites to 
the redline of the First Amended Complaint, which Yankee attached to its motion to dismiss . . . because 
the redline makes it easier to identify which allegations VBR has added to the original complaint.”); In re 
Caterpillar Inc., 2016 WL 5660370, at *11 (C.D. Ill. Sept. 29, 2016) (denying motion to strike redline 
submitted in connection with motion to dismiss, and stating that the complaint was central to plaintiff’s 
claim, “it is well established that the contents of court records are quintessential subjects of judicial 
notice,” and plaintiffs did not contend the redline was inaccurate).   
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92.  The Union has failed or refused to pursue the Plaintiffs’ grievances with or 
about the Defendants and their actions, and Plaintiffs have exhausted all remedies 
available to them pursuant to the CBA. On March 9, 2018, the Vice President of 
Local 1 (Union) notified each Plaintiff by letter, stating: “Your case was 
presented in front of the Grievance Merit Board for determination of its merits for 
further processing. The Grievance Merit Board, after presentation of all the 
evidence and arguments regarding your grievance, has determined that your 
grievance is lacking in merit to be successfully pursued through arbitration. Please 
be advised that with that decision from the Grievance Merit Board your grievance 
has been closed. Therefore, Local 1 will not take any further action on your behalf 
regarding this particular grievance”. 

 
Am. Compl., ¶¶ 83-92.  In addition, in their defamation claim, Plaintiffs allege that their “claim 

for damages is controlled, and determined by state law and can be adjudicated without 

interpreting the CBA.”  Am. Compl., ¶ 116.4   

 III.  Legal Standard 

 Although a district court reviewing a motion to dismiss accepts as true all factual 

allegations and construes facts in the light most favorable to the plaintiff, the court is “not bound 

to accept as true a legal conclusion couched as a factual allegation.”  Papasan v. Allain, 478 U.S. 

265, 286 (1986).  In addition, “a plaintiff’s obligation to provide the ‘grounds’ of his 

‘entitle[ment] to relief’ requires more than labels and conclusions, and a formulaic recitation of 

the elements of a cause of action will not do.”  Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 

555 (2007) (citations omitted).   

IV.  Because Plaintiffs’ Amended Complaint Does Not Materially Differ From Their 
Original Complaint, Their Claims Remain Preempted Under This Court’s Prior 
Ruling  

 
Because Plaintiffs have merely re-alleged their state-law claims without remedying the 

                                                 
4 The Amended Complaint also contains other minor changes to Plaintiffs’ factual allegations, including 
the addition of an allegation that they would need their tools to be employed with a different employer 
(Am. Compl., ¶ 52), and certain additional allegations further describing the conduct of a SWAT team 
which allegedly entered and searched Mark Cortino’s house (Am. Compl., ¶¶ 65-74).  See generally 
Exhibit 2.  These edits do not materially affect the substance of Plaintiffs’ allegations.  
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defects identified in the Court’s opinion granting Defendants’ prior motion to dismiss, Plaintiffs’ 

claims remain preempted by Section 301 for the reasons set forth in that opinion.  See Dkt. 33; 

see also Christianson v. Colt Indus. Operating Corp., 486 U.S. 800, 815-16 (1988) (“As most 

commonly defined, the doctrine [of the law of the case] posits that when a court decides upon a 

rule of law, that decision should continue to govern the same issues in subsequent stages in the 

same case.  This rule of practice promotes the finality and efficiency of the judicial process by 

protecting against the agitation of settled issues.”) (citations and internal punctuation omitted).  

 A.  Plaintiffs’ Breach of Contract Claim Remains Preempted By Section 301 
 

Plaintiffs’ claim for breach of contract is preempted because it explicitly alleges that 

USST breached the CBA, and the CBA must be interpreted to see if it was breached.  Indeed, as 

in the original Complaint, in the Amended Complaint, Plaintiffs explicitly allege that USST 

breached the CBA.  See Am. Compl., ¶¶ 119-28.  This Court previously found that this claim 

was “clearly preempt[ed],” and noted that “[i]ndeed, Plaintiffs do not appear to contest the 

preemption of this claim, failing to address the breach of contract claim in their response to 

Defendants’ motion to dismiss.”  Dkt. 33 at 6.  Yet, inexplicably, Plaintiffs have re-alleged the 

same claim in their Amended Complaint.  None of Plaintiffs’ new allegations change the Court’s 

prior conclusion that this claim is preempted.  Instead, this claim remains “clearly preempt[ed]” 

for the reasons set forth on pages 4-5 of the Prior MTD Brief (incorporated herein by reference) 

and on pages 5-6 of this Court’s prior opinion (Dkt. 33).   

B.  Plaintiffs’ IIED Claim Remains Preempted by Section 301 
 

The IIED claim in Plaintiffs’ Amended Complaint is also substantively identical to the 

IIED claim in their original Complaint.  As was the case previously, as this Court held, this claim 

is preempted because “to determine whether Defendants’ actions amounted to extreme and 
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outrageous conduct or instead were authorized by the CBA, the Court will have to interpret these 

provisions of the CBA.”  Dkt. 33 at 7; see also Prior MTD Brief at p. 5-6, incorporated herein by 

reference.  Because Plaintiffs have re-alleged the same claim, the Court’s prior holding that this 

claim is preempted by Section 301 applies with equal force here.   

 C.  Plaintiffs’ Defamation Claim Remains Preempted By Section 301 
 
 Similarly, as Plaintiffs’ defamation claim does not materially differ from that claim in 

their original Complaint, the Court’s prior holding that this claim is preempted applies with equal 

force.  The Court previously held that Plaintiffs’ defamation claim was preempted because it 

“requires interpretation of the CBA’s explicit and implicit terms . . . . Plaintiffs claim Defendants 

made various defamatory statements or engaged in symbolic speech in the course of the 

investigation into the NPRM and the ensuing termination process. As with the IIED claim, the 

Court will have to examine the CBA’s management rights provision to assess the extent to which 

Defendants’ statements are privileged or truthful.”  Dkt. 33 at 7-8 (collecting cases); see also 

Prior MTD Brief at 6-8, incorporated herein by reference.   

Plaintiffs make a weak attempt at saving their defamation claim from preemption by 

adding allegations claiming that the CBA is limited to terms and conditions of employment; that 

defamation is not a term or condition of employment; that defamation is not a subject of 

collective bargaining; that Plaintiffs are not restricted to redressing their damages through the 

CBA’s grievance process, and that the defamation claim can be adjudicated without interpreting 

the CBA.  Am. Compl., ¶¶ 83-88, 116.  However, as this Court recognized in its opinion, it is 

well established that a defamation claim that requires interpretation of a CBA is preempted, see 

Dkt. 33 at 6-8, and Plaintiffs’ newly-added allegations do not change this fact.  Moreover, rather 

than factual allegations, Plaintiffs’ newly-added paragraphs are legal conclusions which are not 
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sufficient to avoid dismissal.  See, e.g., Def. Sec. Co. v. First Mercury Ins. Co., 803 F.3d 327, 

334 (7th Cir. 2015) (“allegations in the form of legal conclusions are insufficient” to survive 

dismissal) (citation omitted); Palda v. Gen. Dynamics Corp., 47 F.3d 872, 875 (7th Cir. 1995) 

(“A complaint which consists of conclusory allegations unsupported by factual assertions fails 

even the liberal standard of Rule 12(b)(6).”).  And, finally, Plaintiffs’ argument that their 

defamation claim is not preempted because the CBA does not specifically address defamation 

(see Am. Compl., ¶¶ 83-88) also fails because the CBA contains a mandatory grievance 

procedure, and defines “grievance” to mean “any dispute, difference, or misunderstanding 

whether arising under specific terms of this Contract or not . . . .”  2015 CBA, p. 5.  For these 

reasons, and because Plaintiffs have not remedied the defects identified by the Court in its prior 

opinion, their defamation claim remains preempted by Section 301.  

V.  Because Plaintiffs’ Claims are Preempted, They Must be Dismissed  
 

The Supreme Court has held that when a state-law claim is preempted by Section 301, 

“that claim must either be treated as a § 301 claim, or dismissed as pre-empted by federal labor-

contract law.”  Allis-Chalmers Corp. v. Lueck, 471 U.S. 202, 220 (1985) (citations omitted).  

Defendants urge the Court to dismiss Plaintiffs’ claims as preempted.  However, even if the 

claims are treated as Section 301 claims, they fail to state a claim and must be dismissed.   

A.  To State a Section 301 Claim, Plaintiffs Must Allege Breach of the Duty of 
Fair Representation  

 
Where, as here, the parties are subject to a CBA which contains a binding grievance 

procedure, and Plaintiffs have exhausted that grievance procedure (as Plaintiffs allege they have 

here, see Am. Compl., ¶ 92), Plaintiffs can escape the finality of the grievance process and state a 

Section 301 claim only if they also state a claim for breach of the duty of fair representation by 

the union (a so-called “hybrid” claim).  As the Supreme Court has explained:  
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[A]n individual employee may bring suit against his employer for breach of a 
collective bargaining agreement. Ordinarily, however, an employee is required to 
attempt to exhaust any grievance or arbitration remedies provided in the collective 
bargaining agreement. Subject to very limited judicial review, he will be bound by 
the result according to the finality provisions of the agreement . . . . 
 
[H]owever, we recognized that this rule works an unacceptable injustice when the 
union representing the employee in the grievance/arbitration procedure acts in 
such a discriminatory, dishonest, arbitrary, or perfunctory fashion as to breach its 
duty of fair representation. In such an instance, an employee may bring suit 
against both the employer and the union, notwithstanding the outcome or finality 
of the grievance or arbitration proceeding. Such a suit, as a formal matter, 
comprises two causes of action. The suit against the employer rests on § 301, 
since the employee is alleging a breach of the collective bargaining agreement. 
The suit against the union is one for breach of the union’s duty of fair 
representation . . . . Yet the two claims are inextricably interdependent. To prevail 
against either the company or the Union, ... [employee-plaintiffs] must not only 
show that their discharge was contrary to the contract but must also carry the 
burden of demonstrating a breach of duty by the Union.  The employee may, if he 
chooses, sue one defendant and not the other; but the case he must prove is the 
same whether he sues one, the other, or both.  

 
DelCostello v. Int’l Bhd. of Teamsters, 462 U.S. 151, 163-65 (1983) (internal citations and 

punctuation omitted).5   

 Accordingly, “[w]hen an employee seeks to bring a § 301 suit against his employer, he 

must allege a hybrid cause of action—first a claim of breach of fair representation against the 

union and then a § 301 cause of action against the employer.”  McNealy v. Caterpillar, Inc., 139 

F.3d 1113, 1124 (7th Cir. 1998); see also Yeftich v. Navistar, Inc., 722 F.3d 911, 914 (7th Cir. 

2013) (“When union members sue their employer for breach of contract under section 301 of the 

                                                 
5 See also Olson v. Bemis Co., 800 F.3d 296, 299 (7th Cir. 2015) (“Section 301 of the LMRA permits 
individual employees to sue their employers for violating a CBA. But as a practical matter, an employee 
often cannot go straight to federal court with such a claim because many CBAs . . . have mandatory 
provisions that require the employee, represented by his union, to pursue his grievances through 
arbitration. Unions have broad discretion to decide how to resolve employees’ grievances. Therefore, in 
order for an employee to prevail in a suit against his employer, he must also prove that the union 
representing the employee in the grievance/arbitration procedure acted in such a discriminatory, 
dishonest, arbitrary, or perfunctory fashion as to breach its duty of fair representation. If he can’t, then the 
grievance adjudication is final.”) (internal citations and punctuation omitted). 
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LMRA, they must also state a prerequisite claim of breach of their union’s duty of fair 

representation.”).  As discussed below, because Plaintiffs have failed to adequately allege a 

breach of fair representation against the union, their claims must be dismissed.   

B.  Plaintiffs Fail to Adequately Allege a Breach of the Duty of Fair 
Representation  

 
Even if the Court treats Plaintiffs’ claims as Section 301 claims, they must be dismissed 

because Plaintiffs have failed to adequately allege that the union breached its duty of fair 

representation. 

“In order to state a claim against a union for breach of its duty of fair representation, the 

plaintiff must establish: (1) that the underlying grievance was meritorious; and (2) that the 

union’s conduct was ‘arbitrary, discriminatory, or in bad faith.’” Howard v. Local 152 of Int’l 

Const. & Gen. Laborers’ Union of Am., 999 F. Supp. 1213, 1216 (N.D. Ill. 1998) (quoting Vaca 

v. Sipes, 386 U.S. 171, 190 (1967)).  As the court explained in Duncan v. Frank Silha & Sons, 

2010 WL 897538 (W.D. Wis. Mar. 12, 2010):  

A union’s actions will be deemed arbitrary only if, in light of the factual and legal 
landscape at the time of the union’s actions, the union’s behavior is so far outside 
a wide range of reasonableness, as to be irrational.  A union’s actions would be 
discriminatory if the union refused to arbitrate a grievance on behalf of a member 
because of the member’s race, color, religion, sex or national origin. A union’s 
actions are in bad faith if the union refuses to arbitrate a grievance on behalf of a 
member because the member has filed charges against the union in the past. 
 

Id. at *2 (citations and internal punctuation omitted).  “The pleading of conclusory allegations 

that the union’s conduct was arbitrary, discriminatory or in bad faith, is not sufficient to state a 

claim for breach of the duty of fair representation.”  Bartuce v. Otto Frankenbush, Inc., 1981 WL 

2288, at *2 (N.D. Ill. May 11, 1981).  See also Yeftich, 722 F.3d at 917 (emphasizing that “the 

union enjoys substantial discretion in fulfilling its duty of fair representation” and concluding 

that plaintiffs’ “skeletal allegations simply mirroring the elements of a section 301 bad-faith 
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claim are not enough” to survive a motion to dismiss).   

 Here, Plaintiffs’ Amended Complaint is devoid of any allegations whatsoever that the 

union’s conduct was arbitrary, discriminatory, or in bad faith.  Plaintiffs allege only that pursuant 

to the CBA, “the Union has total discretion as to whether, or how far to pursue a grievance,” that 

the union “has failed or refused to pursue the Plaintiffs’ grievances,” and that the union advised 

Plaintiffs that the Grievance Merit Board determined that their grievances were lacking in merit 

to be successfully pursued through arbitration, and therefore the grievances had been closed.  

Am. Compl., ¶¶ 91-92.  However, it is clear that a union’s decision to not take a grievance to 

arbitration does not constitute arbitrary, discriminatory, or bad faith conduct.  See, e.g., Treuer v. 

Shop-Rite, Inc., 35 F. Supp. 2d 678, 687 (E.D. Wis. 1999) (“A union does not breach its duty of 

fair representation merely because it settled a grievance short of arbitration.”) (citing Vaca, 386 

U.S. at 192); Yeftich, 722 F.3d at 916 (“[D]eclining to pursue a grievance as far as a union 

member might like isn’t by itself a violation of the duty of fair representation.  Rather, to prevail 

on a claim that his union violated its duty of representation by dropping a grievance, a plaintiff-

member must show that the union’s decision was arbitrary or based on discriminatory or bad 

faith motives.”) (citations and internal punctuation omitted). 

 Therefore, because Plaintiffs have failed to state a claim for breach of the duty of fair 

representation by the union, even if their claims are treated as Section 301 claims, they fail as a 

matter of law and must be dismissed.  See, e.g., Yeftich, 722 F.3d at 914 (affirming dismissal of 

hybrid claim under Rule 12(b)(6) where the “complaint lacked enough factual content to plead a 

plausible claim for breach of the duty of fair representation . . . . The complaint identifies the 

elements of a duty-of-fair-representation claim and contains allegations that each element is 

satisfied.  But we agree with the district court that because the allegations are almost all 
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conclusory, the complaint lacks the necessary factual content to state a plausible claim under 

section 301 of the LMRA.”); Cleveland v. Porca Co., 38 F.3d 289, 297 (7th Cir. 1991) (where 

plaintiffs failed to establish that the union breached its duty of fair representation, plaintiffs could 

not state a claim against the employer under Section 301); Bartuce, 1981 WL 2288, at *2 

(granting motion to dismiss hybrid claim where “Plaintiff does not plead a single fact from 

which it can be inferred that the union’s refusal to process the grievance was in any way the 

product of improper motives. In the absence of such allegations we can only conclude that the 

union acted within the permissible limits of its discretion in refusing to process the grievance. To 

rule otherwise would subject a union to suit by every member whose grievance is refused.”). 

C.  Ward Must Be Dismissed as a Defendant 

 Furthermore, if the Court treats Plaintiffs’ claims as Section 301 claims, Leslie Ward 

should be dismissed as a defendant because Plaintiffs do not allege that Ward is a party to the 

CBA.  See Am. Compl., ¶¶ 7, 28; see also Loss v. Blankenship, 673 F.2d 942, 946 (7th Cir. 

1982) (affirming dismissal of Section 301 claim against individual defendant for failure to state a 

claim because Section 301 “does not provide the basis for an LMRA claim against a nonparty to 

the underlying [CBA] . . . . [The individual] was not alleged to have been a party to the [CBA] 

that formed the basis of the s 301 claim.  Rather, he was simply alleged to have been employed 

by one of the parties to the agreement.”) (citing Fabian v. Freight Drivers & Helpers Local 557, 

448 F. Supp. 835, 838 (D. Md. 1978) (“It is axiomatic, however, that a s 301 suit may be brought 

only against those who are parties to the contract in issue.”)). 

VI.  Even if Plaintiffs’ Defamation and IIED Claims are Not Preempted, They Fail to 
State a Claim Under Illinois Law  

 Finally, as was the case with Plaintiff’s original Complaint, even if the defamation and 

IIED claims in Plaintiffs’ Amended Complaint are not preempted—which they are—they still 
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must be dismissed because they fail to state a claim under Illinois law.   

First, as set forth in the Prior MTD Brief, the IIED claim fails to sufficiently allege that 

Defendants’ conduct was extreme and outrageous or that it caused severe emotional distress.  See 

Prior MTD Brief at 9-11, incorporated herein by reference.  Plaintiffs’ Amended Complaint does 

not remedy these defects.  See Exhibit 2.  Therefore, the IIED claim also fails under Illinois law.  

Second, as also set forth in the Prior MTD Brief, the defamation claim fails because none 

of Plaintiffs’ factual allegations, individually or collectively, sufficiently allege the elements of 

defamation under Illinois law.  See Prior MTD Brief at 11-15, incorporated herein by reference.  

Here, likewise, Plaintiffs’ Amended Complaint does not remedy these defects.6  See Exhibit 2.  

As such, Plaintiffs’ cause of action for defamation fails to state a claim under Illinois law.  

VII.  The Court Should Dismiss Plaintiffs’ Claims With Prejudice    

 Although this Court gave Plaintiffs an opportunity to remedy the deficiencies identified 

in the Court’s prior opinion, Plaintiffs’ Amended Complaint comes no closer to stating a viable 

cause of action than did their original Complaint.  Rather than remedying the deficiencies 

identified by the Court, Plaintiffs merely re-hashed their prior allegations and added a handful of 

bare legal conclusions, none of which suffice to state a claim.  Therefore, USST and Ward 

respectfully request that the Court dismiss Plaintiffs’ claims with prejudice.  See Douglas v. 

                                                 
6 In their original Complaint, Plaintiffs alleged that they were slandered “on social media,” whereas in 
their Amended Complaint, Plaintiffs omit that allegation and instead allege that “Defendants made 
statements to the media, which were not true and which slandered the Plaintiffs.” See Exh. 2, p. 19.  As 
with Plaintiffs’ prior allegation, their new allegation fails to state a claim for at least three reasons.  First, 
Plaintiffs fail to specify the alleged defamatory statement. Goldstein v. Kinney Shoe Corp., 931 F. Supp. 
595, 597 (N.D. Ill. 1996) (“Federal pleading standards generally require a plaintiff . . . pleading a state 
law defamation claim to recite the specific words alleged to be defamatory.”). Second, Plaintiffs fail to 
specify who made the allegedly defamatory statements.  Tiernan v. Fujitsu Imaging Sys. of Am., Inc., 
1989 WL 91879, at *3 (N.D. Ill. Aug. 9, 1989) (“[B]ecause plaintiff’s allegations are so vague that they 
do not specify a speaker . . . plaintiff fails to plead a claim of slander.”).  Third, Plaintiffs fail to provide 
any detail regarding publication of the alleged statements.  Tuhey v. Illinois Tool Works, Inc., 2017 WL 
3278941, at *6 (N.D. Ill. Aug. 2, 2017).   
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Univ. of Chicago, 619 F. App’x 556, 557 (7th Cir. 2015) (“A plaintiff is ordinarily entitled to at 

least one opportunity to try to correct errors before a case is dismissed with prejudice for failure 

to state a claim.  We find no prejudicial error in this case, however.  Douglas’s amended 

complaint merely rehashed the contents of his brief opposing the university’s motion to dismiss.  

The amended complaint did not fix any of the flaws in the original complaint.”); Bausch v. 

Stryker Corp., 630 F.3d 546, 562 (7th Cir. 2010) (“Generally, if a district court dismisses for 

failure to state a claim, the court should give the party one opportunity to try to cure the problem, 

even if the court is skeptical about the prospects for success.”); Knopp v. Wells Fargo Bank, 

N.A., 2017 WL 3141389, at *6 (N.D. Ill. July 25, 2017) (“Given the fact that the Court 

previously allowed Knopp the opportunity to cure the deficiencies identified in its prior Opinion 

and he failed to do so, the Court dismisses Knopp’s first amended complaint with prejudice.”) 

(citing, inter alia, Camasta v. Jos. A. Bank Clothiers, Inc., 761 F.3d 732, 734-35 (7th Cir. 2014) 

(affirming dismissal with prejudice of first amended complaint after initial complaint was 

dismissed without prejudice). 

VIII.  Conclusion 
 

For the foregoing reasons, USST and Ward respectfully request that this Court dismiss, 

with prejudice, all counts of Plaintiffs’ Amended Complaint.  

Dated: October 3, 2018    Respectfully submitted, 

U.S. SMOKELESS TOBACCO COMPANY LLC  
and LESLIE WARD  

 
      By: /s/ Cardelle B. Spangler 

 
Cardelle B. Spangler 
Christopher B. Essig 
Heather L. Kriz 
Jaime R. Simon 
WINSTON & STRAWN LLP 
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