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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

LEE COLKER and ,, CIVIL DIVISION
KEITH MARCON,
: GD 17-008399
Plaintiffs,
V.

MONTGOMERY & RUST, INC.,

Defendant.
V.

UFP PARKER, LLC and HELD
CONSTRUCTION, INC.,

Additional Defendants.

PRELIMINARY OBJECTIONS TO AMENDED COMPLAINT OF PLAINTIFFS

AND NOW, comes the Defendant, Montgomery & Rust, Inc., by and throtugh its
attorneys, Summers, McDonnell, Hudock, Guthrie & Rauch; P.C. and Jeffrey C.
'Catanzafite, Esg. and Paul D. Svirbel, Esq., and files the foregoing Preliminary

Objections to the Amended Complaint of Plaintiffs, averring as follows:

FACTUAL BACKGROUND

Procedural History

1. The instant matter was initiated by Writ of Summons on June 7, 2017.
2. AComplaint was filed on April 23,2018.
3.  Preliminary ‘Objections were filed to the Complaint ‘by,-th‘ei Defendant on

May 11, 2018. ..



4. i The Amended Complaint, discussed herein, was -subsequently filed on
June 12, 2018..

Documents and Repres_entations

5.  This matter has its genesis in allegations of construction-related defects
within a dwelling located at 1251 Parkview Boulevard, Pittsbu}gh, Allegheny County,
15217 (hereinafter, “t_he- Dwelling”). See Amended C_omp,l'ain;t of Plaintiffs, attached
hereto as Exhibit “A” at{[{ 6, 7.

6.  Per the Amended Complaint, in or about early 2007, the Plaintiffs and
Defendant entered into negotiations for the Plai'ntiffé,’ burchas,e’ of a lot from the
Defendant »énd the Defendant’s construction of the Dwélling' on the lot. Id. at §[6.

7. An Agreement of Sale was entered into between the parties for the
Plaintiffs’ purchase of the aforesaid lot and construction of the: Dwelling on or about
Mérch 23, 2007. Id. atq7.

8. The Agreement for Sale (wit.h various Exhibits) was attached to the
Amended Complaint as Exhibit “1.” 1d.

9. Plaintiffs alleged that various representations were made to them by
Defendant in the Amended Complaint 're'gardingj the QOﬁStfuétIOn of the Dwelling, such
as that the plans and specifications were sufficient to construct theé Dwelling free of
defects and the plans and specifications were approved and stamped by a ‘regis'tered
structural engineer. |d. at {9, 10.

10. ' The Defendant constructed the Dwelling on the lot purchased by the

4

Plaintiffs, with the cloéing occurring on or about February 21, 2008. |d. at §12.



Alleged Defects !

11.  In their Arﬁe‘nded Complaint, Plaintiffs have alleged a number of defects
with the Dwelling, which were discovered, pér the Amended Complaint, on June 19,
2015. Id. at || 13-15.

12. These defects in,cluded issues with the loads to the interior wélls not being
properly supperted and issues with the floor trusses not being able to carry their loads.
Id. at 914, 15.

13.  Plaintiffs allegedly immediately notified the Defendant of these issues.. Id.
at §[16.

14.  Following this notification, multiple engineering firms provided opinions
regarding the alleged defects within the Dwelling »aﬁd proposed 'varioué‘ forms. of
remediation. 1d. at {117-30. | |

15.  The Plaintiffs have averred in the Amended Complaint that the Defendant

- offered to perform various structural and cosmetic repairs to the Dwelling to correct the
alleged deficiencies brought to light by the aforesaid engineering firms. Id--at {19, 20.

16.  The Plaintiffs have also averred that they did not reject the offer of the
Defendant, but informed the Defendant that they wished to retain an independent expert
to review 'th’é s’tructUréI‘iss,uesrandi recommended course of action. 1d. at §21.

17.  The Plaintiffs retained Churches Engineering as their independent expert,
with Churches providing their opinions regarding  the source of the Plaintiff's alleged
issues with the Dwelling. 1d. at §§22-27.

18.  The opinions of Churches Engineering were provided to the Defendant by

the Plaintiffs. |d. at §28.



19.  The Defendant, per the Amended Complaint, retained Donan Engineering
Co. to confirm the various structural issues with the Dwelling, with Donan Engineering |
offering several opinions and conclusions. Id. at 1129, 30.

20. Followihé the 'e*preSSion of opinions by the aforesaid engineering firrhs,
the Plaintiffs allegedly repeatedly requested that the Defendant remediate: the defects
found in the Dwelling. Id.at {j31.

21. . Plaintiffs alleged that Defendant has failed to perform what .Plaintiffs
consider to be the necessary work to remediate the defects within ihe Dwelling, despite
requests and Defendant’s alleged offer to do so. Id. at {[32.

22, The Plaintiffs base their con/te‘ntjjo_n. .that Defendant made .an offer to
remediate the defects to the Dwelling based upon an e-mail from Defendant’s principal,
Mark Rust, to Lee Colkerdated July 12,2016, stating the following:

Lee,

" We have received the report from .our structural engineer and ‘it is
attached foryour review.

the decorative .columns between the first floor hall and 'study as well
as:the truss under the wall between the master bedroom and second
floor hall. This will reduce the slope in the floors, but not completely
eliminate it. Cosmetic: repairs, such as repairing drywall that may
crack and painting, would be made if necessary. We are still in the

. process of determining the best method .and contractor to raise the
truss and will let you know when that has been determined.

Best regards,
R. Mark Rust

See Exhibit 2 to Amiended Complaint.



: LEGAL STANDARD .

23.  Preliminary Objections may be filed by any party to any pleading based
impertinent matter; the legal insufficiency of a pleading (Demurrer) and the insufficient

specificity contained within a pleading. Pa.R.C.P. 1028(a)(2)(3)(4).

24.  In ruling on Preliminary Objections, this court must accept.as true all well

pleaded facts which are material and relevant. Erie County League of Women Voters v.

Department of Environmental Resources, 525 A.2d 1290(Pa. Cmwith. 1987).

25.  The trial court, however, in determining whether to sustain Preliminary

Objections, need not accept as true, unwarranted references of fact, argumentative of

allegation, or expressions of opinion. Giffin v. Chronister, 616 A.2d 1070 (Pa. Cmwith.

1990).

QUESTIONS PRESENTED

A. WHETHER T_HE, VQLAIMS OF FRAUD AND NEGLIGENT
MISPREPRESENTAION MUST BE DISMISSED: PURSUANT TO THE GIST OF
THE ACTION DOCTRINE.

Suggested Answer: Yes.

B. WHETHER THE CLAIM OF BREACH OF CONTRACT IN COUNT Il FAILS AS A
MATTER OF LAW AS NO LEGALLY '.CO'_GN!ZANT" OFFER HAS BEEN
ESTABLISHED IN THE AMENDED COMPLAINT.

 Suggested Answer: Yes.



ARGUMENT
A. Count IV (Fraud) and Count V (Negligent Misrepresentation) are barred by the
Gist of the Action Doctrine and must be dismissed per Pa.R.C.P. 1028(a)(4).
26. As noted abové and discussed. further in :Counts IV and 'V, Plaintiffs havé.
alleged that.Defendant made multiple false, fraudulent and negligent misrepresentations.
regarding the Dwelling at issue. See generally Amended Complaint at f1775-84; 85-94.
27.  Where fraud and negligence claims.are intertwined with breach of contract
- claims.{i.e., Count 1).and the duties allegedly breached are created and grounded in the

contract itself, the gist of the aac'tion is breach of contract. Hart v. Arnold, 884 A.2d 316,

340 (Pa Super. 2005)

28. Hart articulated the following regarding the gist of the action doctrine:

In general, courts are cautious about permitting tort recovery based
on contractual breaches. In keeping with this principle, this Court has
recognized .the “gist of the action" doctrine, which operates to
preclude a plaintiff from re-casting ordinary breach of contract claims
into tort claims. The conceptual distinction between a, breach of
contract claim and a tort claim has been explained as follows:
Although they derive from a common origin, distinct differences
between civil actions for tort and contractual breach have been
' developed' at common law. Tort actions lie for breaches of
duties |mposed by law as a matter of social policy, while
contract actions lie only for breaches of duties imposed by
mutual consensus  agreements  between particular
individuals.... To permit a promisee to sue his promisor in tort
for breaches of contract inter se would erode the usual rules of
contractual recovery and inject confusion into our well-settled
forms of actions. |

Id. at 339. (citing Pittsburgh Const. Co. v. Griffith, 834 A.2d 572, 581-82 (Pa. Super.
2003), appeal denied, 852 A.2d 313 (Pa. 2004) (internal citations omitted).




+29. It has also been recognized in Pennsylvania that the gist of the action
doctrine bars torf claims: (1) arising solely from a contract between the parties; (2)
where the duties allegedly breached were created and grounded in the contract itself;
(3) where the Iia-bility stems from a contract;, or 4) where the tort claim essentially
~duplicates a breach of contract claim or the success of which is wholly dependent on

the terms of a contféct. Id. at 340. (citing eToll, Inc. v. Elias/Savion Advertising, Inc.,

811 A.2d 10, 14 (Pa. Super. 2002)).

30. Defendant asserts that the fraud and negligent misrepresentation
allegations/claims of the Plaintiffs were created in and grounded in the Agreement of
Sale attached tg the Complaint of Plaintiffs.

31. In essence, the Plaintiffs are claiming that the Defendant falsely,
fraudulently ahd negligently mispresented selveral key elements concerning the
construction of the Dwelling, which is the subject of the Agreement of Sale between the
parties. |

32.  The same allegations appear in the breach of contract claim (Count 1 that'
agpear in the fraud and negligent_ rhisrepresehtation claims (Counts IV and V,
respectively), most notably that the Defendant made false representations regarding the
construction of the Dwelling.

33.  Specifically, in Count |, a breach of contract claim, it is alleged that the
Defendaﬁt made several falsé representations regarding the Dwelling, including that the

plans and specifications were sufficient to construct a defect-free home (§42); the

design and/or construction of the Dwelling met the building code and expected



_s{andards\(“n43‘); and that the plans and specifications were approved and stamped by a
licensed structural engineer ({144).

34. In Count IV (Fraud), esséntially the same allegations are made, i.e., that
the Defendant made s,ex)eral false representations to the Pla}in‘tiffs‘: regarding ;h‘e
Dwelling. 1d. at §79.

35. Likewise, in Count V (Negligent Misrepresentation), the Plaintiffs averred
similarly, stating ‘[tjthe Defendant's design and representations were negligently
incorrect and false....” Id. at §91.

36. The Plaijn'tiff's have, in the Amended Complaint, re-casted a contract claim .
into -claimsf'or. fraud and h'eigljgje‘h‘t misrepresentation. |

37 The Plaintiffs are taking contract claims and using the same factual basis:
andvajllega’tions t6 aver claims of fraud and negligent misrepresentation.

38. As such, the Gist of the Action doctr‘ine bars Counts IV and V contained in
thé Amended Complaint of Plaintiffs,

'WHEREFO,RE, Defendant respectfully requests that this Honorable Court grant ‘Lthe

relief requested in the attached Order.

~B. Count |l of the Pl‘aintiffs’ Amended Complaint must be dismissed per

Pa.R.C.P. 1028(a)(4) as it fails to satisfy the elements of an enforceable
contract in Pennsylvania.

39. The Plaintiffs assume that Exhibit 2 of the: Amended Complaint constituted

an offer from the Defendant, which they accepted, resulting in an enforceable contract fo

repair various ‘defects in the Dwelling; which the Defendant allegedly breached.  See

generally Count I1, 7§47-58.



40. Defendant avers that Exhibit 2 did not rise to the level of an offer: as the
text of Exhibit 2; on its face, insufficiently evidenced a manifestation of intent to enter
into a contract.”

41. Thé elements: of contract formation are “offer, acceptance, and

consideration or mutual meeting of the minds.” Ribarchak v. Mun. Auth. of City of

Monongahela, 44 A.3d 706, 708 (Pa. Cmwith. 2012).
~ 42.  An.offer has been defined as "a manifestation of willingness to enter into a
bargain, so made as to justify another person in understanding that his assent to that

bargain is invited and will conclude it." Pacitti by Pacitti v. Macy's, 193 F.3d 766, 773

(3d Cir. 1999y (citing Cobaugh v. Klick-Lewis, Inc., 561 A.2d 1248, 1249 (Pa. Super.

1989)).

43.  Defendant avers that no manifeétfatiOn of intent was present iri Exhibit 2,
‘which did not invite acceptance or assent; but on‘ly discussed Defendant's plans for
repair. |

44.  As such, without a communicated offer, no contract was fofmed and no

breach can lie. See e.g., McShea v. City of Phila., 606 Pa. 88, 995 A.2d 334, 340 (Pa.
2010) (“To state a claim for breach of contract under Pennsylvania law, the plaintiffs are
tasked with a_llegi‘ng facts showing that there was a contract, that the defendants

breached'it, and that the plaintiffs suffered damages from the breach.”)

B Defendant notes that questions such as co,htract interpretation |

are questions of law and lie within the domain of the court to decide. Kardibin v.
Associated Hardware, 426 A.2d 649, 654 (Pa. Super: 1981).




WHEREFORE, Defendant respectfully requests that this Honorable Court grant the

relief requested in the attached Order.

JURY TRIAL DEMANDED

Respectfully submitted,

SUMMERS, 'MCDONNELL, Hubock
GUTHRIE & RAUCH, P.C.

Jeftfey C. Catanzarite
| D. Svirbel
Cpunsel for Defendant
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

LEE COLKER AND KEITH MARCON, CIVIL DIVISION
| Plaintiffs, Case No. GD+17-8399
V. .
MONTGOMERY & RUST, INC
Defendant.

NOTICE TO DEFEND

You have been sued in Court. If you wish to defend against the ¢laims set forth in the following
pages, you must take-action within twenty (20) days: after this.complaint and notice are served,

by entering a, written. appearance personally -or by attorney and filing in writing with the court:
your defenses or objections tothe claims set forth against you. You are warned that:if you fail to
do so. the case:may proceed without you and a Judgment may be entered against you by the court
without further notice for any money claimed in the complaint or for any other claim or relief
'rcqpcsted by the plaintiff. You may lose money-or property ot other. rights.important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO'NOT
HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE SET FORTH BELOW. THIS
OFFICE ‘CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO
PROVIDE YOU WITH INFORMATION ABOUT AGENCIES THAT MAY OFFER LEGAL
SERVICES TO ELIGIBLE PERSONS AT A REDUCED FEE OR NO FEE.

LAWYER REFERRAL SERVICE
The:Allegheny Couirity Bar Association
' 400 Koppers Building
436 Seventh Avenue
Pittsburgh, PA 15219
Telephone: 412-261-6161
Fax: 412-261-3622.

216705127



IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

LEE COLKER AND KEITH MARCON, CIVIL DIVISION
Plaintiffs; ’ Case No. GD-17-8399
V. |
MONTGOMERY & RUST, INC.,,
Defendant.

AMENDED COMPLAINT IN CIVIL ACTION

The Plaintiffs', Lee Colker (“Mr. Colker”) and Keith Marcon (“Mr. Marcon”)
(bolle‘ctngiy, the “Plaintiffs”), by and through their undersigned counsel, file the within
Amended Complaint in Civil Action and, i support thereof, aver as follows:

1. Plaintiff, Mr. Colker, is an adult individual residing at 1251 Parkview Boulevard,
Pittsburgh, Pennsylvania 15217.

2. Plaintiff, Mr. Marcon, is:@n:adult individual residing at 1251 Parkview Boulevard,
Pittsburgh, Pennsylvania 15217.

;3A. Defendant, Moritgomery & Rust, Inc. (the “Defendant”), is a Pennsylvania
. corporation doi‘r;g business. at Castle Town: Square, North Routé 8, Allison Park, Pennsylvania

15101 and/or4284 William Flynn Highway, Allison Park, Pennsylvania 15101.

4, In part, the Defendant is a corporation that constructs ‘and sells: high-end.
residences.
5. Jurisdiction and venue are proper in this County inasmuch as the claims

underlying this action relate to the purchase of real property situated in Allegheny Courity, and
the transaction out of which the causes of ‘action occurred took place in Allegheny County.

6. In or about early 2007,, the ‘Plarintiffs and the Defendant éntered into negotiations
for the Plaintiffs’ purchase of a lot from the'D'efendan-t and the Defendant’s construction: of a

216705127




new' house for th:e Plaiﬁtiffs on property located at ’15‘512 Parkview Bofu'levard, Pittsburgh,
Pennsylvania 15217 (the “Property™).

| 7.  ‘Onorabout March 23, 2007, the Plaintiffs entered into an Agreement of Sale (the
“Agreement”) with the Defendant for the P_lainfiffs’ purchase of the lot and constructiori of'a new
house on Property. A true: and-correct copy of the Agreement of Sale is.attached hefeto and
incorporated herein as'Exhibit 1.

8. Pursuant to the Agreement, the Defendant agreed to deliver a house in accordance
with the agreed upon plans-and specifications. See Exhibit 1.

9. The Defendant fepreseﬁtéd to the Plaintiffs that thie plans and specificatiofis were
s’gfﬁci‘en‘t to construct a house free of defects'and in accordance with the applicable design met
the building code .and standards expected for construction of reésidéntial property in the
Commonwealth of Pennsylvania.

10. . The Defendant represented to the Plaintiffs that, in compliance with Pennsylvania
law, the plans and specifications were approved and stamped by a registered structural engineer.

11.  The Defendant, individually or through its agents, designed and constructed the
house:built on'the:‘_;,Propertyv. |

12.  Onor about February 21, 2008, the Plaintiffs and the Defendant closed on the
Plaintiffs” purchase of'the PrOperty, including the newly constructed house, from thé: Defendant.

13. On or about Jurie 19, 2015, the Plaintiffs discovered that the Deféndant had failed
to properly design-and/or construct the house.

14.  Onor ’abou't Juné 19, 2015, the Plaintiffs discovered that the loads to the interior

walls were not properly supported thereby causing structural issues with the Property.

216705127 _
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- 15, On or about Junie 19, 2015, the Plaintiffs discovered that the lone engineered floor

truss was: ’n’ot:éa'pable of supporting the loads placed‘ on the truss; and that s’uch‘ issue was either
caused by a design deficiency and/or construction defect.

16.  ThePlaintiffs immediately no’ti'ﬁed‘the“Defendant.

17. The Defendant’s retained R.F. Mitall & Associates, Inc., who confirmed that the
design and/or construction of the Property had failed to account for the necessary support to the
dead loads.

18. RF. MEtall & Associates; Inc. récommended removing the ﬂporing,in’ the house;

leveling the subfloor, reinforcing the floor truss and reinstalling the floor.

19. In an email dated July 12, 2016, the Defendant offered to raise and reinforce the

trusses under the Property’s decorative columns between the first floor hall and studyand the

master bedroom and S'eclor'xd' floor hall. A copy of the July 12, 2016 email from Mark Rust, from
the Defendant, to the Pl.ain,t:iffs is-attached hereto and incorporated herein as Exhibit 2. |

20.  The Defendant offered to perform.cosmetic repairs necessitated by the work to be
performed atthe P‘r_opert:y. See Exhibit 2.

21.  The Plaintiffs, while not rejecting the Defendant’s offer, informed the Deferidant

that the Plaintiffs wanted to retain an independent expeit to review the structural issues and.

recommen‘dled cqur'se‘ of action.

22, The Plaintiffs retained ‘Churches Engineering, LLC to conduct an independent
investigation into the cause of the structural issues atithé Property.

23.  Churches Engineering LLC determined that the structural issues were caused by

t

the Defendant’s inadequate design and/or construction of the Property.

216705127
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24. - Churches Engineering LLC proposed to expose structural members to determine
wheéther such structural members were correc_tly 'dcsigned and installed..

25.  On April 8, 72017, ‘Churches Engineering LLC informed the Plaintiffs, and the
Plaintiffs* discovered, that the Proper‘ty was expetienci’n‘g significant settlement issues.

26.. Inorder to remediate such settlément issues, Churches Engineering LLC proposed
to the iﬂstall micropiles around the walls ,o,'f the Property that had settled.

27.  The Plaintiffs discovered that the Defendant failed to have the plans and
specifications approved and stamped by a registered structural engineer.

28.  The Plaintiffs provided the opinion of Churches Engineering LLC' to the
Defendant.

29. The Defendant retained Donan Engineering Co., Inc., who confirmed ‘that the
structural issues at the Property were caused by design and/or construction deficiencies.

30.  Donan Engineering Co., Inc. confirmed that the lone engineered floor truss was
not capable of 'support-‘irl'g. the Toads placed on the trﬁ‘ss, and that such issue was éither caused by’
a design deficiency:and/or construction defect.

31.  The Plaintiffs repeatedly requested that the Deferidant rerediate the design and/or
construction. defects to the Property.

32. Desp_ite such repeated requests, and the Defendant’s offer to reinforce the floor
. truss (as recommended. by De’fepdant"s own expert, R.F. Mitall & Associates, Inc.), the
Defendant has refused to and failed to perform.the necessary work to remediate the: Défendant’s
de’éign and/or construction deficiencies.

33. On June 7, 2017, the Plaintiffs commenced the instant matter, through the filing

of a Writ of Summons, it order to preserve its rights.

216705127
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COUNT I - BREACH OF CONTRACT

34.  The averments set forth in the above Paragraphs are' incorporated herein by
reference as if set forth.in full.

35.  On or about March 23, 2007, the Plaintiffs entered into the Agreement with the
Defendant for the. Plaintiffs’ purchase of the lot and construction of a new house. on Property.
See Exhibit 1.

36. i’ursuant to the Agreemeit, the Defendant’s agreed to deliver a house in
accordance with the agreed upon plans and specifications. See Exhibit 1.

37.  The Defendant’s represented that the plans and specifications were sufficient to
construct a house free of defects and met the applicable building code and standards expected for
construction of're_sfi_dent'jal property in the Commonwealth of Pénnsylvania.

38.  ‘The Defendant’s represented that, consistent with Pennsylvania law; the. plans and
specifications were approved and stamped by a licensed structural engineer.

39.  The Plaintiffs performed all of their obligations to Defendant.

40. Thé Plaintiff expected to receive a newly consttucted house that they had
contracted, and paid, the Defendant to provide.

41. As set forth herein, the Defendant’s design and/or construction deficiencies
created structural issues with the Property.

42, As set forth herein, the Defendant’s representation that the plans and

specifications were sufficient to: construct a house free of defects was false.

43.  The Defendant’s representations that the design :and/or construction met the
buildinig code .and standards eéxpected for construction of residential property in the

Commonwealth of Pennsylvania were false.

216705127
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44, The Defendant’s representation that the plans and specifications were approved

and stamped by a Iicens"ed structural engineer was false:

45. . Despite the Plaintiffs” performance of their contractual obligations; the Defendant
failed to comply with its obligations.

46.. As a result of Defendant’s breach of a \./,ali'd contractual agreement, the Plaintiffs
have been damaged.

WHEREFORE, the-Plaintiffs demand judgment in their favor and against the Défendant
in an excess Of $35?000'.00, plus interest and costs of this action, and any other relief that thg

Court deéms appropriate.

COUNT Il - BREACH OF CONTRACT

47."  The aVerrncnts set forth in the ébove Pmaéraphs are incorporated herein by
reference as if set forth in full.

48, ” —Aft,er the Plaintiffs discovered that the Defendant had failed to properly design
and/or construct the house, the Plaintiffs immediately notified the Defendant.

49.  The Defendant’s retained R.F. Mitall & Associates, Inc., who :confirmed that the
Defendant’s design And/o; construction of the Property had failed to. account for the fiecessary
support of the dead loads.

50, The Defendant’s own expert, R.F. Mitall & Associates; Inc. recommended
removing the flooring in the touse, leveling the subfloor, reinforcing the floor truss and
reinstalling the floor. |

51. Ih;- an email dated July 12, 2016, the Defendant of;fe_re('_i to raise -and reinforce the
trusses under the P‘rop.ertfy"s décorative c‘o_l,um’ns; between the first floot hall and study and the

master bedroom and second floor hall. :See Exhibit 2.

216705127
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52.  The Defendant offered to perform cosmetic repairs necessitated by the work to be

performed at the Property. Seé Exhibit 2.

53.  The'Defendant indicated, during a telephoné conversation with the Plaintiffs, that
stich remedial work W(;uld be performed at the:Defendant’s sole cost and expense-

54.  The Defendant offered to perform such recommended course of action in ordet'to
induce the Plaintiffs into not filing a lawsuit against the Defendant,

55.  The Plaintiffs, while not rejecting the Defendant’s offer; informed. the D_efe;l‘dant
that the Plaintiffs wanted to retain an independent expert to review the structural issues.

56.  After confirming that the floor truss needed to be reinforced, the Plaintiffs
requested that t_hé Defendant remediate the. Defendant’s design and/or:construction defects. at the
Property.

57.  The Defendant refused to perform the previously offered floor truss
reinforcement.

. 58 As a result of Defendant’s breach of a valid contractual agreemenit, the Plaintiffs
have been darﬁage’d.

‘WHEREFORE, the Plaintiffs demand judgment in their favor and against the Defendant
in an exceS’skc;)f $35,000.00; plus interest and costs of this ‘action, and any other relief that the
Court deefﬁ's:app,r,opriaté-.ﬂ

- COUNT III: VIOLATION OF THE PENNSYLVANIA
UNFAIR TRADE PRACTICES AND CONSUMER PROTECTION LAW

59.  The averments set forth in the above Paragraphs are incorporated herein by
reference as if set forth in full.
60.  The Plaintiffs are a “persons™as that term is defined by 73 P.S. §201-2(2).

61.  The Defendant is also “persons” as that tetin is defined by 73 P.S. §201-2(2).

216705127



62. - Pursuant to 73 P.S. §201-9:2(a), a pri'va_t_lz cause of action is authorized for any
person who ,purch“é"se‘s éoo&s or:s;ervic’es‘pr‘imari,ly* for personal, family or household pufposes.

63. Individua’ls; putchasing real estate may bring a private action to recover damages
against an,other»_forl acts declared impermissible under the Pennsylvania Unfair Trade Practices
and Consurier Protection Law:

64;,: The Plaintiffs contractéed with the Defendaiit for the Defendant to: construct a néw
house on the Property.

65. The Pr;)pe'rty, which the Plaint‘iffs, purchased -and -fc;r which the Defendant
provided services, was primarily purchased for-personal, family or household pd"r;pOses. |

6’,6.I The Defendant made intentional and/or negligent mistepresentations. to the

Plaintiffs concerning the design and/or construction of the new house on the Propetty. |

'67.  The Defendant made intentional and/or negligent misrepresentation that the plans
and specifications were.approved and stamped by a licénsed structural erigineer.

. 68. On each and every occasion when thie Defendant made such misrepresentations;
the Defendant knew or should have known that each of the .misre’fpresentati'ons was false and/or
fraudulent and each of the misrepresentations was material to or arose from the very-foundation

. of the Plaintiffs’ purchase of the Property.

69.  Eachand every time that the Defendant made: such misrepreséntations, it did so

with the specific ,int';:n‘t that the Plaintiffs would rely upor them to the Plaintiffs’ cAl‘etrim'e’ntr.'

70.  If the Plaintiffs had known that the Defendant’ _rﬁisrep’r’e’éentatigns were false

and/or fraudulent, the Plaintiffs would not have entered into the agreement and the Plaintiffs

would not have purchased the Property.
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71.  The Plain’t.iffS' did, in fact, reasonably and justifiably rely to their détriment on the
Defendant’ mi's"répresentati'ons.z

72.  The actions and misrepresentations of the Defendant fall within the definitions of
i“un}f_air- or 'd‘ec'éptive acts- or practi»c;es_"’ imd'e‘r- the Pennsylvania Unfair Trade -Practicés .and
‘.Con’sumer Protection Law.

73. If the Defendant had not eng‘ﬁgéd in-the unfair or deceptive acts or. practices, the
Plaintiffs would not jhave entered i’nté the agreement to. purchase the Property and the Plaintiffs
woﬁld-not have sustained severe, Serious, per'ma_nentﬁand,irreparableiinj uries, damages and harm.

74.  'The Pennsylvania Unfair Trade Practices and Consumer Protection Law
authorizes the Court to enter an award up to three times the actual damages that the 'Plai,n,t,iffs,b
sustained as a result of the Defendant’s violation of the Peénnsylvania Unfair Trade Practices and
‘Con_sumer Protection Law, as well as the award of costs.and atforneys’ fees.

WHEREFORE, the Plaintiffs demand judgment in their favor and agaiQSt‘the Defendant
in an gmout'lt' in excess of the jurisdictional lithits of arbitration, plus treble damages, attorneys’
fees; interest, costs, a’nd_'all‘ other such relief as the Court deems necessary, just and pro;;‘er;

COUNT 1V: FRAUD

75. The averments set forth in the above Paragraphs are incorporated herein by
reference as if'set forth in full.

76.  After the :c;)mplétit)n: of construction of the Propeity, the Defendant fraudulently
misrepresented to the Plaintiffs-that the Property was completed in accordance with the plans and

specification, building code and standards for new residential construction in Pennsylvania.
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77.  After the compfe‘tio‘n of construction .of the Property, the Defendant frauciul_ently
mispresented to the Plaintiffs that there were fiot any issues with the design and/or construction
of the Property. |

78.  After the completion of construction of the Property, the Defendant fraudulently
misrepreﬁsyenﬁed to the Plaintiffs that any noticed defects. with the Property were caused by
‘moisture content in the construction materials and/or at the Property.

79.  The Defendant’s misrepresentations were made knowingly, falsely and recklessly
to the Plaintiffs in order to inducé the Plaintiffs to refrain fromobtaining a third party to inspect
the Property ,ax'ld: from filing:a lawsuit against?the Defendant.

80. The Defendgﬁt intended to mislead the Plaintiffs into believe such material
~ misrepresentations, in order to influence their decision on not ﬁling.a lawsuit and to prevent the
discovery of sigriiﬁcant defects or'\omi‘s'sions, that existed in the Defendant’s design: :and/or
construction of the Property.l

81. . The Plaintiffs wére not aware, at the time, that the Defendant was makmg
represeritations about the Property.

82.  Urder these circumstances, the Plaintiffs’ detrimental reliance wupon the
Defendant’s. misrépresentations was reasonable, justifiable, fOreseeablé and specifically intended
1o inﬁduce the Plaintiffs into not obtaining 4 third pérty from inspecting the Property and not filing
a lawsuit against the Defendant.

83.  As a proximate result of Defendant’s fraudulent. misrepresentations, the Plaintiffs
sustained damages, including out of pocket losses for remediation.and diminution of value of the
Property, and will sustain further damég‘_cs in connection with the necessary expense of repairing,

the Property to return it to the condition as initially represented by the Defendants.
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84.  As'the result of the facts and claims alleged herein, the Plaintiffs. are entitled to

recover their damages suffered asa resilt of Defendant’s conduct 1n an amount to be determined.
at trial,

WHEREFQRE, the Plaintiffs demand judgment in their favor and against the Defendant
in an amount in excess of '$35,—;000.00,‘ plus. interest, costs, and all -other such relief as the Court
deems necessary, just and proper.

COUNT V: NEGLIGENT MISREPRESENTATION (IN THE ALTERNATIVE)

85. The._averxnents‘ set forth in the above Paragraphs are incorporated herein by
teference as if set fortl'f“‘in'fun.

6. The Defendant represented that it would. provide -architectural, structural and
design services to properly construct a new house on the Property..

87 The. Defendant was compensated to supply such information in connection with
the Property.

88. . The Defendants represented that their design could be successfully built as
depicted.

89.  The Defendant kriew, should have known, interded or reasonable understood that
the Plaintiffs would rely upon the Defendants’ design and their representations about the
effectiveness of that the design in the purchase of the Property.

90. The Plaintiffs reasonab‘ly relied upon the Defendant’s design and specifications.

91.  The Defendant’s design and representations were negligently incotrect and false

as set forth in detail in Paragraphs 13 through 28 of this. Comp_l,ai_nt‘.
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92. The Defendant’s design and representations were material in that the

recommendations, designs and/or representations of the Defendants were intended-to be ‘and

clearly were relied upon in the Plaintiffs’ purchase of the Property.

93. ‘At the time that the Defendant made such design ‘and/or representations with

- respect to the new house to be constructed on the Property, the Defendant intended, knew and/or

-reas_énably should have known that such representations were false, negligently incorrect and/or

the overall des‘i‘gn would not perform as represented.
94.  Asa direct and proximate result of the Plaintiffs’ reliance upon the Defendant’s
design and representations, the Plaintiffs suffered pecuniary-losses.

" WHEREFORE, the Plaintiffs demand judgment in their favor and against the Defendant

in an excess of $35,000.00, plus interest and costs of this action, and any other relief that the

Court deems appropriate..

‘COUNT VI - QUANTUM MERUIT (IN THE ALTERNATIVE)

95. The averments _s,et. forth in the abdvc, Paragraphs, are ‘i,n,cgrp,o_‘rated herein by
reference as if set '_forth' in full.

96.  The Defendant has benéfited from the: Plairitiffs’ payment. and purchase of the

. Property.

97.. Inaémuch-as the Defendant has benefited from the monies paid by the Plaintiffs,

- without deliVering'-the Pro’p‘erty in a non-deficient manner and consistent with the. Defendant’s.

representations, the Defendant has been unjustly enriched at the Plaintiffs’ expense.
98.  Inasmuch as the Defendant has benefited from the monies paid by the Plaintiffs,

withouit déliVerin_g the Propérty 'in the condition in which it was described and represented the
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Plaintiffs prior to and at the time of purchase, the Defendant has been unjustly enriched at the
Plaintiffs’ expén’se.

99. It would bé inequitable and uriconscionable for the Defendant to retain monies
representing the value of the Property in the condition described to the Plaintiffs prior to-arid af
the time: of purchase, v‘;/h"eri the Defendarit delivered:the Property in a condition with significantly
lower value.

WHEREFORE, the Plaintiffs demand. judgment in their favor and =aéainst, the Defendant
in an excess of ’$35,,_00‘.O\..O_0, plus interest and costs of this action, .and any other r’éligf that the
Court deems apb‘ro’br‘i’ate.

Respectfully submitted,

CLARK HILL PLC

Danny P. Cerrofie; Jr., Esquire
Pa. 1.D. No. 201091

One: Oxford Cenre:

301 Grant Street, 14™ Floor
Pittsburgh, PA 15219-1425
4123947711 !

Attorneys for Plaintiffs
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Listing Broker: The Rubinoff Company

Selling Brokes: The Rubinoff Company

AGREEMENT OF SALE

THIS AGREEMENT, made this 23" dayof _Mpeew. 2007, by and

between MRRC Summerset II, L.P., a Pennsylvania General Partnership (hereinafter "Seller")

and. Keith Marcon who resideé at 110 Crosswinds Lane, Murrysville, PA 15668-1201,
and Lee Colker (hereinafter ‘;BuyEr")_iPhone Keith-724-327-9671, Phone Lee412-371:2519,x
Cell-Kelths412-398-4619, Cell Lee-412-736-5379, E-mall (Keith) Kmarcon@compunetix.com
(Lee) Leolker@edme.edu
NOW, ’THER’EFQI?E,‘ the parties heréto, intending to be legally bvo,ur.\d hereby, agree as
follows: | |
BACKGROUND:

A Selleri is the owner of real property, which Is subject or will become subject to
the terms and provisions of the Declaration of Covenants, Conditions, and Restrictions (the
"Declaratlon") as a planned community known as Summerset at Frick Park. Such real property

includes the Premlses to be conveyed by Seller to Buyer pursuant to this Agreement.
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B.  Pursuant to the terms of the Declaratlon, by taking title to the premises hereby
to be conveyed, Buyer shall automatically become a member of The Summerset Nelghborhood
Assoclation, Inc. ("the. Assoclation"), an Assoclation created for the operation, management
and maintenance of certain Neighborhood Facilities owned or to be owned by'the
Nelghborhood Association and available for the use and enjoyment of Buyer subject to the
provisions of the Declaration and the By-Laws of the Assoclation -and any Rules and
Regulations applicable to residents of the Neighborhood.

C.  Varlous documents affect the rights, privileges and duties of Buyer. The
documents (the "Documents") include the following:

1.  Public Offering Statement
2. Declaration
3. Bysl.:aws of The:Summerset Nelghborhood Association

4, Rules and Regulations applicable to all residential Dwelling Units and Lots
In the Nelghborhood. Such rules and regulations:are not promulgated as
of the date of this Agreement,

D. By taking title to the Premises hereby to be conveyed, Buyer becomes obligated
to abide by all the terms, provisions and conditions of the Documents and, pursuant thereto,
becomes obligated to pay all assessments for.common expenses charged by the Association as
they become payable.

Buyer acknowledges and represents that the aforesald documents have been
made avallable to Buyer for inspection and review by Buyer-and Buyer's attorney, If any..
Copies of the Documents shall be delivered to Buyer at settlement Hereunder;

1. PREMISES AND SALE:

Seller agrees to sell and convey the Buyer and Buyer agrees to purchase from
Seller the plot of land with the. bundlng(s) and improvements (to be) erected thereon, as
described in the plans and specifications attached hereto as Exhiblt "B", located in the 14Th
Ward of the City of Pittsburgh, Allegheny County, Pennsylvania, and desugnated as Lot 101 on
the Final Plan of Summerset at Frick Park, (the "Premises”).




2. PURCHASE PRICE AND PAYMENT

A. Buyer agrees to pay and Seller to accept the total price of $6'50 000.00 which
' total price shall be payable as follows:

1. Cash or certified check on delivery of deed of $650,000.00

B. Seller shall have no obligation to Buyer with respect to accruing and/or paylng
interest on the Deposit Monies.

C. At settlement, Buyer shall pay all apphcable closlng costs, Includlng, without limitation,
conveyancing fees, title Insurance premiums, fees for recording the deed and mortgage (if
any) and other necessary documents; all expenses relating to obtaining a mortgage on the
Premises, notary fees, one-half of all realty transfer taxes imposed by any ‘gavernmerital
authority upon this transaction, and all other miscellaneous expenses customarily borne by
buyers of real estate in Allegheny County. Real estate taxes, current water and sewer
rents appllcable to the Premises either prepdid or-unpaid and Association assessments,.
shall be apportioned as of the date of settlement. Real estate taxes shall be prorated on
the basls of the last.ascertainable tax bill -and reprorated when the actual bill is. presented

(even If such reproration shall occur after the date of settlement hereunder). Meters for
utilities will be read within (5) Five days prior to the date of settiement and the charge for
utllities as of the date of such reading shall be paid by Seller and thereafter; by Buyer.

D At settlement, Buyer shall contribute and pay to the order of the Assoclation the
sum of $150.00 (equal to two (2) months assessment charge) to be used by the Association
;as its Initial capital fund, which sum shall be non-refundable.

E. Thefi xtures equipment, hardware and other itemis of personal property
described In Exhibit "B", attached hereto, represent the only items of personal property
Included ln the purchase price as set out in Paragra ph 2A hereof, notwrthstandmg the lncluslon;

;the rlghts reserved by Seller under the: provrsuon of Paragraph 7 hereof.
3. TITLE CONVEYANCE:

At settlement, Seller shall grant and convey, by delivery of a special warranty deed,
good and marketable title to the Premises or such as'will be Insured at reqular rates by any
licensed title insurance: company, free and clear of all liens, encumbrances and easements
except; (a) exrstrng restrictions, conditrons and easements; (b) Declaration of the Summerset




?Nelghborhood Assoclatlon, Inc. and other related documents (c) restrictions, conditions and
easements:created; by:Seller at or prior to settlement necessary to the development in which.
the Premlses is situated; (d).agreements necessary to the development in‘which the: Premises
is srtuated (d) agreements with telephone, gas; water, electric and other public or private
utlllty companles, (e) easements with respect to public or private sewers, storm sewers or
surface water courses.

Seller acknowledges per previous Paragraph, Title Conveyance, the obligation to deliver:
@ lien free property. If elther Buyer or Buyer’s mortgagee require mortgage lien insurance,
Buyer shall pay such additional charges as may be imposed for the special insurance,

4. COMPLETIONTOF PREMISES BY SELLER:

A.  Atsettlement the Premises will be dellvered to-Buyer completed substantially in
accordance with the plans and specifications, together with those fixtures, appliances, and
other items set forth on Exhibit "B" hereto: (with the right réserved to Seller to make
substitutions of comparable materials). Any decoratlng, wall covering, and installation of
fixtures,’ equlpment and hardware not provided for in this Agreement shall be: Buyet's

obligation.

B.  Anything herein contained to the contrary notwithstanding, Seller shall have
complete discretion In "finishing details," landscaping amenities, beautiflcation of the site of
the Premises and lmprovemenrs and. the nenghborhood facilities. In consequence of this
proyision; renderings and plans contained in brochures or sales materlal shall not be construed
as representations: of,: or be deemed as binding upon; Seller.

C.  Buyer agrees that all changes; deletlons, additions or alterations desired by
Buyer in the construction of the Premises shall be agreed upon in writing by Buyer and Seller
at the time of execution-of this Agreement. All additional costs or-charges incurred due to
such changes shali-be paid according to the terms of the change order and.such payment Is
not and shall not be construed to be a deposit:or any part of a deposit for the purchase of the.
Premises, but Is:a separate consideration paid by Buyer to Seller to induce Seller to alter or
amend ts. plans and: procedures to accommodate the preferences of Buyer. In the event
Buyer cancels this Agreement Seller may; at Its option, retain all sums paid by Buyer for
changes or additions ordered by Buyér and installed in or otherwise made to.the Premises.
Buyer acknowledges that changes and alternations from the plans and specifications are likely
to cause delays.and considerable cost increases; and acknowledges Seller's right to limit or
deny Buyer's requests:for any such changes and/or alterations..

On all change orders requested by Buyer, Buyer acknowledges that the preparation of
change orders involves professional time and can be disruptive to the orderly flow of the
construction process. - On:all change orders requested by Buyer which are not on Seller's
Commonly Requested Optlons List, there shall be-a $100 preparation fee attached which shall
be chargeable ‘whether or not the change order s accepted. Multiple items per change order




shaII carry an addltlonal $50.00 per item charge Buyer also acknowledges that requests for
.changes, ‘other than those on Sellers Commonly Requested Options List, requife professional
time to. résearch and prepare and that design requests require the attentlon of design
professlonals Stich time shall be charged to:the Buyer at $85. 00/hour whether or not the
change I$ ultlmately accepted by Buyer.

Seller shall provide Buyer with a landscaping plan prepared by the site Landscape
Architect, La Quatra Bonci. | The plan shall direct Seller in the installation of Buyer's
- landscaping. Should Buyer request changes In.the landscape plan or a consultation with the
Landscape Architect, the professional fees of the landscape architect shall be borne by Buyer..
Should Buyer’s changes result in additional costs; they shall be subject of a change order.

D. Exhibit 8 contalns;alloWances representing the dollar amount in the purchase
price allocated to the specific item in question. It is the intent of this Agreement that the
Buyer shall pay any overages above the allowanced amount direct to the respective vendor

-and that the Seller. _pay the Vendor the allowanced amount upon completion of the work by the
Vendor. Should the-allowanced amount not be used, the underage shall be credited to the
Buyer at closing. Shouild the allowanced amount be exceeded and the Viendor not pald directly
for the over run, that over run will be charged to the Buyer at closing.

'5. INSPECTION AND SETTLEMENT:

A..  Settlement shall occur on or before Seven (7) months after Seller has obtained a
building permit from the City of Pittsburgh and Owner has selected cabinets, flooring, and
affirmed the plumbing selections in the: specifications, whichever is later. Seller shall
Immediately start the -application process: for the Building Permit. The above Is subject to the
right of Seller to extend 'same for delays caused by, but nct limited to, circumstances beyond
Seller's control such as strikes, shortage of (abor or materials, weather conditions, Acts of God,.
acts of the Federal, state or Municipal government or any of Its agencles, Including bullding or
othercode rnspectlons and approvals, governmental regulations, fire, or other similar
occurrences (each-of which is herein call an "Act of Unavoidable Delay"), In which event the
Settlement Date will be extended for a period of time equivalent to the delay in the completion
of the'Premises: occasioned by reason of any or all of sald Acts of Unavoidable Delay. Seller
shall also have the right to extend the date of settlement for up to ninety (90) days for delays
other than those beyond Seller's control ("Extended Settlement Date"). Seller shall give Buyer
at least ten (10) days notice prior to the scheduled settlement date that Seller is- exercising the
right to extend settlement. Said notice shall includé the Extended Settlement Date. In the
event that there are additional Acts of Unavoidable Delay occurring subsequently to the
Extended Settlement Date shall be determined pursuant to the provisions herein set forth.
Notwithstanding the foregoing, settlement shall not be extended because of delay, beyond
- Seller's reasonable control, ln the furnishing of any Item ordered by Buyer and not specified on
Exhibit "B" however, a temporary substitution shall be furnished If the item is necessary for the
essential habltab(llty of the premises.
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B.  Seller shall notify Buyer in writing of the date for settlement which date shall not
occur earller than twenty (20) days after the date of such written notice. Prior to the date set
for settlement; Buyer shall inspect the Premises with an auttiorized inspection representative
of Seller. Selierand Buyer shall indicate those items in the Premises which may be In need of
completion, repalr and/or replacement. Such items as Seller believes, in Seller's sole
judgment, will be completed, repaired or replaced prior to settlement; shall be: noted by
Seller's representative on an inspection statement. In addition, those items which shall be.
completed, repaired or replaced after settlement shall be noted The Inspection statement
shall be-executed by Buyer and on behalf of Seller and, upon execution, will constitute an
addendum to this. Agreement incorporated herein as if set forth In full. Any post-settiement
~ services shall be provided by. Seller in accordanice with the terms and conditions of the
provisions of Paragraph:8 hereof. The failure of Buyer to:make such an inspection when
- requested by Seller shall not delay settlement and shall be deemed a waiver of Buyer's right to
inspect. Except as provided with respect to the inspection. herein described, Buyer agrees that
all matters pertaining to construction will be: discussed by Buyer with Seller's authorized
representative and Buyer will notin any way interfere with workmen during the construction or
completion of the Premises.

C. Buyer shall settle with Seller for the Premises In such place in the‘Pnttsburgh
(20) days prlor thereto At settlement Buyer shall execute alt papers reasonab]y requlred by
Seller (and the mortgage papers related to the Premlses, If any) and make all payments
necessary to carry out the:terms and conditions hereof. Subject to the provisions of Paragraph
5A, time shall be of the essence of this Agreement.

6. POSSESSION AND WAIVER:

- Possession is to be delivered at settlement by delivery of special warranty deed and
keys délivered to a completed, vacant.dwelling.

7. SELLER'S RESERVATION OF RIGHTS:

Seller shall have the right, at:any time ortimes, to.change the selling prices for Dwelling
Units and. Lots other than the Premisés Which Is:the subject of this Agreement, and any
Increases In the prices shall likewise belong to Seller; provided, however, that no. changesiin
prices affect sales approved prior to the time of such changes.

8. WARRANTIES:

A. Provided settlement occurs hereunder, and subject to the limitations hereinafter
contained in this Paragraph 8, Seller warrants that the dwelling constructed on the Premises
sold to Buyer shall be warranted as provided in the Warranity: Agreement attached hereto and
Incorporated herein as Exhibit "C". The Limited Warranty Agreement is expressly in lieu of any




other warrantles by Seller or any other person or entity, express or lmphed including by way'
of lllustration and not limitation, Implied warranted of merchantability and of fitness for a
particular purpose. Seller neither assumes nor authorizes any person to assume for it any
other liabllity.in connection with the sale or use of the premises sold hereunder, and there are
no agreement of warranties either oral or written, collateral to or affecting this Agreement.

B, Exceptas may be provided in Exhibit "C" attached hereto, no warranty Is given
with respect to any appliance, apparatus, instrument, component or accessory (each of which
Is hereinafter called "Equipment"). To the extent that the manufacturer thereof is willing to
warrant his product to Seller, Seller shall use Its best efforts to obtaln from such manufacturer
its acknowledgement that said warranty shall be available to and run directly to Buyer with
respect to Equipment Installed in the dwelling. _

. C.  Subjectonlyto the foregoing warranties and to the completion of any
Insubstantial work remaining to be performed in oron the Premises as permitted by the terms
hereof, the acceptance by Buyer of the deed to the Premises shall constitute a complete
release and d|scharge of all warranties, obligations and liabilities of Seller and any parties
claiming by or tnder Seller to Buyer, express or: implied, with respect to the construction of (i)
the Premises and (ii) the Lot and with respect to any Injury, loss or damage to Buyer, to the
Premises, or to property In,.on orabout the Premises resulting from any cause whatsoever.

D. The"provision of this Paragraph shall survive settlement hereunder.
9, INSULATION:
Insulation will be Installed in the homes as follows:

Ceiling will be insulated with Icynene spray foam insulation to a thickness
of 5 Inches which thickness accarding to the- manufacturer will result in an
R-Value of 30.

Exterlor walls and party walls. will be insulated with Icynene spray. foam
insulation to-a thickness of 3-1/2 inches which thickness according to the
manufacturer will yield an R-Value of R-13. In addition, the exterior walls
will be insulated with styrofoam, having a thickness of orie inch, which
thickness, according to the manufacturer will yield. an R-Value of 5.

These disclosures are made In accordance with the Federal Trade
Commission Regulation 16'CFR 460.

10. DEFAULT BY BUYER:

A. In the event that Buyer Is declared to be in default by Sellér, Seller may elect
elther of the followlng remedies:




(1) retaln the earnest money-and all monies paid on account of the purchase price
as liquidated damages, in which event this Contract shall upon notice become-
null ard vold and both partles shall thereupon be released of all further liability
hereunder. It Is hereby agreed that, without resale, Seller's damages will be
difficult of ascertainment and that the earnest money and all monies paid on-
account of theé purchase price constitute a reasonable liquidation thereof.and not
a penalty.

B.  Buyer hereby releases Seller from any liability for repayment to Buyer; In the
event of a default by Buyer underany of the terms, covenants or conditions of this
" Agreement, of monies pald by Buyer for'any extras or upgrades selected by Buyer and
installed In, order for, or otherwise performed to the Premises by or for Seller. Buyer
expressly acknowledges that the installation in, ordering for or performances to the Premises
of any extras or.upgrades does not benefit Seller, but, to the contrary, causes Seller to sustain
damages by hindering Seller from selling the Premises to the general public after Buyer's
default,

1i. DEFAULY BY SELL‘ER:

If, for any reason, Seller Is unable to convey title at settlement in accordance with the
requirements of this:Agreement, or if, for any reason, Seller is unable to construct or complete
the premises as required hereunder, as its sole remedy, Seller shall return to Buyer all sum(s)
paid on account; Including ali sums pald for extras or upgrades and, thereupon, the parties
shall be released and relieved from rights, dutles and obligations hereunder and this
Agreement shall become null and vold.

i2. 'CHANGE IN BUYER‘OR IN PROPERTY:

A. Buyer shall not, prior to settiement: hereunder sell, assign or transfer, in any
manner whatsoever, this Agreement or any right, title or interest herein or in the Premises
without first obtalnlng the written consent of Seller.. Any purported assignment, sale or
transfer of any kind whatsoever by Buyer of this: Agreement, or any right or interest herein, or
In the Premises prior to settiement, shall be void unless consented to in writing, by Seller.
Subject to this provision prohlbmng such sale, assignment or transfer by Buyer, this
Agreement shall.inure to the benefit of and be binding upon the parties hereto, thelr helrs,
personal representatnves, successors and assigns. Such an attempted assignment: without
Sellér's consent may, at Seller's sole option, be deemed a default of this Agreement.

‘ B. Any-loss or damage:to the Premises caused by fire or other casualty shall not in

any ‘way vold or- Impalr any of the conditions of this Agreement; provided, however, that.if
Seller, In Seller's: sole discretion, shall determine that it is impractical to repair or rebulld the
Premises then, within thirty (30) days after such casualty; Seller shall have the right to cancel
this Agreement by returning all sums paid on account by Buyer, hereunder, including any
sums pald by Buyer for extras or upgrades.




13. APPROVAL OF SALE:

This Agreemenit shall not be effective or binding on Selier until'a duplicate hereof Is’

- executed by an officer of Seller, dated and delivered to Buyer but Buyer's offer to purchase
shall remain open and: wrevocable forten (10) days. If this Agreement does not.become
effective as a ‘aforesaid within the ten-day period, all sum(s) pald on-account and any sums
pald by Buyer for any extras or upgrades, shall be returned to Buyer and this Agreement shall
became null and void and neither party shall have further liability to the other hereunder.

14. RECORDING:

Buyer shall not cause this Agreement to be.recorded in any place of public record and,
should this Agreement be recorded by Buyer or anyone acting by, far or under Buyer, in
violation, hereof or if Buyer shall file or cause to be filed against the Premises any notice of lis
pendens, this Agreement shall, at Seller's option, be and become void and of no further effect
and; should Seller so elect, Buyer shall be entitled to receive back all sum(s) paid on account,
including all sums: pald by Buyer for any extras or- upgrades not yet installed in, ordered for or
otherwise performed to the. Premises by or for Seller, upon delivery to Seller of a release in
form acceptable to Seller of all rights:of Buyer hereunder and in and to the Premises. Seller
shall have the right and Buyer hereby irrevocably authorizes, and empowers any attorney, the

Recorder or Deeds of any county, or'the Prothonotary or Clerk of any court in the;
Commonwealth of Pennsylvania to strike from the record the recorded Agreement or any

notice. of lls pendens flled by or caused to be filed by Buyer against the Premises.
15. ENTIRE AGREEMENT:

A Thss is the entire Agreement between the parties and there aré no other terms,
obligations, :covenants; representations, statements or conditions, oral or otherwise, of any
kind whatsoever. Any agreement hereafter made shall be. ineffective to. change, modify,
discharge. or effect an abandonment of this Agreement in'whole or in part unless such
agreement Is in writing and signed by the party against whom enforcement of the change,
maodification, dnscharge or abandonment s sought.

B. Buyer acknowledges that Buyer is aware: that any Information received from
Seller or Seller's agents or employees relating to carrying costs, tax benefits of ownership, or
otherwise, was offered as an estimate only and Buyer declares that Buyer did not rely thereon
in entering Into this Agreement. Norepresentation, claim, statement, advertising, promotional
activity, brochure or plan of any kind made by Seller or Seller's agents or representatives shall
be binding upon Seller unless fully set forth or expressly incorporated in this Agréement.

16. BROKERS:

Buyer represents to Seller that no broker or agent; other than the Listing Broker and




the Selling Broker whose names are set forth on the first page of this Agreement, brought
about the sale hereunder, nor Is anyoneé else entitled to a commission or brokerage fee: by
reason of the transaction hereunder. Buyer agrees to indemriify and save harmiess Seller
2against.and from any and all clalms, demands and causes of action for commissions: or
brokerage fees from anyone other than the Listing Broker and the Selling Broker:

17. SEWAGE FACILITY_._

The Pennsylvania Sewage Facliities Act of January 24, 1966, No. 537 P.L. 1535, as
amended, requires that there be:a statement regarding the availability of a community sewage
system. The Property is.serviced by a community sewage system.

18. COAL NOTICE:

NOTICE -- THIS DOCUMENT MAY NOT SELL, CONVEY, TRANSFER, INCLUDE OR
INSURE THE TITLE TO THE COAL AND RIGHT OF SUPPORT UNDERNEATH THE SURFACE
LAND DESCRIBED OR REFERRED TO HEREIN, AND THE OWNER OR OWNERS OF SUCH COAL
MAY HAVE THE COMPLETE LEGAL RIGHT TO: REMOVE ALL OF SUCH COAL AND IN THAT
'CONNECTION, DAMAGE MAY RESULT TO THE SURFACE OF THE'LAND AND ANY ‘HOUSE,
BUILDING OR OTHER STRUCTURE ON OR IN SUCH LAND. THE INCLUSION OF THIS NOTICE
DOES NOT ENLARGE, RESTRICT OR MODIFY ANY LEGAL RIGHTS OR ESTATES OTHERWISE

CREATED; TRANSFERRED, EXCEPTED OR RESERVED BY THIS INSTRUMENT. (This notice Is
set forth’ In the manner. provided In Section 1 of the Act of July 17, 1957, P.L. 984, as

amended and Is not Intended as notuce of unrecorded instruments, if any.)
19, CAPT-IONs-

The captions contalned hereln are not a part of this Agréement. They are included
solely for'the convenience of the parties and. do not in.any way modify, amplify-or give full
notice of‘any of the terms, covenants or conditions of this Agreement.

20. CONSTRUCTION ANDDEFINHIOIN'

This Agreement shall be construed and: interpreted in accordance with the laws of the
Commonwealth of’ Pennsylvanla, including the choice. of law rules thereof.

21, NOTICES:

A All notices intended for Seller shall be sent to MRRC Summerset 11, Inc. c/o
Montgomery & Rust,"Inc., 4284 Route 8, Allison Park, PA 15101.

B. All hotices: Intended for Buyer shall be sent to 110 Crosswinds Lane,
Murrysville, PA 15668—1201

10




22, The .un]tish'a'll__bé constructed in accordance with the attached plans and sbeciﬁga‘\t‘ions,
which are incorporated intc this Agreement:

11 -
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03/ 23:/ 07
Exhibit B
ESTATE HOME SPECIFICATIONS
Marcon and Colker — Lot 101

,EXCAVAT][NG AND GRADING

The: Contractor shall- do all necessary excavating and fough gradmg The excavating shall
be large enough: to permit inspection. of footings after the:foundation has: been.
completed. ‘All excess dirt shall be distributed on site by the Contractor.

'FOOTINGS

Concrete: footmgs for walls and piers shall be mixed in proper proportions of 'one (1) ‘part

cement, two (2): parts san?i and four (4) parts gravel.

BLO",CKWO'RK, DRAINS AND WATERPROOFING

Shall be concrete block construction, straight, plumb and level, and as shown on plans.
All joints shall be struck flush 6n both sides and all brick shall be fully bedded. Block
thickness shall be.as'shown on the. contract drawmgs Block shall be waterproofed with

Tuff-N-Dri with 2 3/8” insulation board. Basement to be 13 courses of block.

STEEL BEAMS

Steel beams shall be as per contract.drawings. Lintels:to be steel with 4" bearing on
each side of windows and doors, where there is masonry above.

BRICKWORK

All brick wgrl{<-rs‘hall be laid in mortar cement, with all bricks well bedded with both vertical
and horizontal joints on straight lines. Brick shall be selected by Contractor.

FIREPLACE AND MANTEL

(2)Heat N’ Glo 6000GLX IPI with Valencia doors and gas Iog Mantel, hearth
and surround allowance to be $2,000.
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11.

12.

BASEMENT AND GARAGE FLOOR

Shall be laid with sufficient slope to drain and shall be a 4" re-infor¢ed supported slab.

Concrete mixture. to be oneé (1) part cement, two (2) parts sand and four (4) parts gravel,
A concrete sealer and a moisture barrier shall be placed over the soil in.crawl spaces.

CARPENTRY.

Contractor shall provide all necessary labor and material and perform all carpentry work..
Contractor shall lay:-out. work and be responsible for measurements. All work to be done:
in a neat workmanlike manner, level, straight, plumb and true, and strictly in accordance
with the pIans and specifications.

(a) Joists.and Bridging

First'ﬂopr'ahd second floor joists to be 11 7/8" engineered trusses 16” centers;,
grade spruce or engineered floor trusses.

(b) Sub Flooring _ 7 7
Sub flooring shall be laid, glued and nailed to joists. All sub floor shail be 3/4"
tongue and groove structure wood or equal except as noted.

(c) Studs.and Partitions

Exterior studs.shall be sized 2" x'6™ and spaced 16" on centers, Interior
partitions to be per plan. Single plate on bottom and double plate on top of each

- bearing wall or partition. Firstfloor ceiling height shall be 10'. Second floor
ceiling héight shall be 9'.

(d) Sheathing
All outside walls shall be covered with 1* Owens Corning Styrofoam:on 2" x 6"
stud walls securely nailed. Roof sheathing shall be of 7/16" OSB or equal securely
nailed on rafters.

SIDING, OUTSIDE TRIM, AND VENTILATING LOUVERS

Siding shall be Hardiplank smooth 5" to the weather. Fascia and window trim will be. Pro-
Trim: or equal. Soffit’ ‘under porches will be 3/8” palnted bead board

ROOFING

- GUTTERS, FLASHING‘ AND DOWNSPOUTS

Contractor shall and will provide all necessary labor and materials and perform gutter
work under all eaves. with suitable condictors connecting round aluminum downspouts

with drain. The rain.conductors shall be drained by PVC drains:to sewer. Proper metal

flashing -shall be provided wherever necessary. Gutters shall be aluminum.

EXTERIOR DOORS
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Front: $4,000.00 allowance-for design, fabrication, painting, install, and hardware.
Rear: ‘Shown on drawings - Clad wood patio door by Andersen

Garage: Steel insulated with operator with two (2) openers and keyless éntry
‘Weatherstripping

“Shall include.outside doors weather stripped. Aluminum threshold under outside doors

and weather strips on outside door jambs.

WINDOWS AND SCREENS

Manufacturer: Andersen 400: Series HP with high definition grilles per drawings.
Double glaze: Yes

Vinyl clads . Yes. ’

Skylights: Velux FS106 in: Laundry-and 14" Solar tube in Bonus bath

All sliding door and window :screens. are included.

INSULATION

Flat Ceilings: Icynéne foam insulation
Sloped ceiling: Icynene foam insulation
Walls: Icynene foam insulation

Basement Walls:  R-10 2 3/8" compressed Fiberglass on éxterior of block wall
STAIRS

First to second floor and stairs and stairs to back landing shall be: mill made as shown on
plans with maximum 7-3/4" or less primed pine fisers and 9" oak treads sanded, stained,
and sealed. Basement stairs shall be mill made with maximum 7-3/4" or less primed pine
risers and 9" oak treads sanded, stained, and sealed.

Balusters to be scjuare poplar painted with 6020 oak handrail. Boxed newels to be 4092

or 4094 Newel posts.

PLUMBING (As shown on plans)

. Master Bath — White Model Make
Tub: Overture Whirlpool K-1231 ~ Kohler-
Shower: Tile
Commode: Devonshire elong K-3457 Kohler
“Tub faucet: Devonshire K-T398-4-CP Kohler
Lavatories (2): » Péennington K-2196-8 Kohler
Shower head & faucet: Devonshire K-T396-4-CP Kohler
Lavatory faucets (2): - Devonshire K-394-4-CP Kohler

Vanity top: _ Granité



Bath #2 — White Modetl Make
Tub: Lakewood K-1685 Kohler
Commode: Devonshire elong. K-3457 Kohler
Lavatory: Pennington K-2196-8 Kohler
Tub and Shower faucet: Devonshire K-T395-4S-CP Kotiler
Lavatory faucet: Devonshire K- 394 4-CP Kohler
Vanity top: l Corian
‘Bonus room bath-White
Tub/Shower: Tile o Kohler:
Commode: Devonshire elong. K-3457 Kohler
Lavatory: Devonshire K-2279:-4 Kohler
Shower head: Devonshire K-T396-4-CP Kohler
Lavatory faucet: Dévonshire K-394-4-CP Kohlér
Vanity top: Formica
Powder Room-White
Tub/Shower: Tile Kohler:
‘Shower head: Devonshire K-T396-4-CP Kohler
- Commode: Devonshire elong. K-3457 Kohler
Pédestal Lavatory: Devonshire 27" K-2294-4 Kohler
- Lavatory faucet: Devonshire K-394-4-CP Kohler
Basement Bath-White
Tub/Shower: Cancun K-1598 Kohler
Shower head: Devonshire K-T396-4-CP Kohler:
Commode: Devonshire elong. K-3457 Kohler
Lavatory: Devonshire K-2279-4 Kohler
Lavatory faucet:. Devonshire K-394-4-CP Kohler
Vanity. top: Formica

Included in plumbing is Upgrade Allowance of $5,500.00

Services’
Hot water heater: Rinnai R85E tankless hot water heater/8.5 GPM
Gas logs: Included -
Laundry trays: Fiberglass, smgle partin laundry and garage
Gas lines: Furnace, range, hot water heater, and (2) fireplaces
" Kitchen faucet: Kohler Coralais K-15162-CP.
Radon (2) fantech inlirie fans for each radon pipe

One (1) sill cock in garage, one in: the front of the home, and one in patio area.. All the
above shall be properly installed and to local ‘ordinances. Hotand cold water connectuons
shall be- made with bath tubs, shower, lavatory, kitchen smk and laundry trays. Utility:
lines will be:run to the property line and to be paid by the Contractor. Supply lines to be
- 3/4" Aguapex by Wirsbo. ‘Laterals and risers are 1/2" Aquapex. Waste lines shall be 4"
schedule 40 PVC underground. Radon exhaust piping W||| be placed under the basement
slab and extended through the roof.
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HEATING AND DUCTWORK

Contractor sha]l provide all necessary labor and materials.and perform all heating wOrk of
every nature whatsoever to be dong, including the installation of heating system of

sufficient size to properly heat all parts of the house. Heating system: shall maintain 70

degrees F at 0 degrees:F ottside temperature, Registers of approved pattern and finish
to be installed in all rooms. Thermostat to be provided. The heating system to be used
shall consist of the following:

Furnace: : (2)Carrier Weathermaker 9200:Gas 92% 58MXA 80-12 Deluxe
Air-conditioner: (2) Carrier 13 SEER 2 1/2 ton 38EZA Puron Condensing Unit
Humidifier: (2) HUMCCSBP By pass humidifier with humidistat

Air cleaner: (2) Carrier Media air filters

Rough for. air: Included

Ducts. for fans: Included

Dryer vent: Included

Zoning: _First and second floor and basement to be zoned separately
Thermostats: (3) programmable thermostats

WIRING AND ELECTRICAL FIXTURES

Coritfactor shall provide all necessary labor and material and perform all electrical work of
every nature whatsoever to be done. All work to comply with local ordinances. 200 AMP
underground service and 100 amp sub panel shall bé provided by contractor.

Openings in excess of 300, shall be charged to the Owner at '$35 per opening. Special
circuits shall be charged to the Owner"at $100/circuit. Openings added by Owner after

rough in phase shall be chargeable at actual cost plus 16%. Plugs, switches, and plates
are almond. Floot plugs requested by Owner will be at a-cost of $275 per plug.
Additional paddie fans requested by Owner will be assémbled and installed at a cost of
$150. per fan. The following will be provided by Contractor as part of the base price:

Bath fan in hall secorid floor bath will be 120 CFM Panasonic two spéed fan
Smoke detectors per code
Assemble and install paddle fan in Master bedroom and Bonus room

Bath fans i powder room and master bath will be included in Electrical Fixtures

allowance.

Other electrical fixtures shall be selected by the Owner-and installed by Contractor.
Fixture cost is to be covered by an allowance which includes all interior fixtures, bath
fans except hall bath, exterior fixtures, chimes and transformer. Electrical fixture
allowance to be $10,200.

Structural Wiring and integrated security system

Proprietary Guardian 147 Control panel with rechargeable gel cell battery back- -up.
Deluxe keypad with pushbutton arming and three emergency buttons for medical, fire
and-police



|
Multi-zene microprocessor-based control panel to break entire system into separate.
Zones '
Inside siren-120 decibel (40 watts) 7
(1) electronic siren driver and amplifier with built-in 5-mifiute cut off timer
All perimeter access doors protected including the door to garage
One passwe infrared motion detector

(1) OnQ Servnce Center — hub for i incoming services

(1) OnQ Telecom Module — supports (6) telephone outlets

(2) OnQ Video Modules ~ supports (4) dual TV outlets for total of (8)
(7) OnQ Outlets

High : Performance 0OnQ Category 5 Cabling

PORCHES
Floor shall be 4” concrete where shown on drawings. with aluminum railing:

Second floor balcony to have 4" concrete floor with appropriate slope to side
drams and scuppers

WALI.S AND CEILING FINISH

Drywall shall be:5/8" gypsum finished smooth on. walls and textured on ceilings: .of second
floor. All joints and corners will be finished with tape and joint compound. Al joints will
be sanded: smooth

First and second floor ceilings to have smooth finish
FLOOR FINISH

T|Ie All.ceramic and vinyl tile shall be selected by Owner. Al tile work shall be: covered
by an aIIowance Ceramiic'tile on floors and showers shall be set over a cement backing
board.underlayment. All tile work in.this. section shall be in accordance with the

Amencan ‘Standard Specifications for Installation of Ceramic Tile" with water resistant
‘organlc adheswe except as may be modified herein. Installation, underlayment, and tile
backing board are part of the allowance.

Finish 'Schedule Floor Walls Ceiling Ceiling

5/8" Drywall 5/8" Drywall

Entry . Hardwood  Smooth Smooth
Great Room Hardwood ‘Smooth Smooth
Dining Room'. Hardwood  Smooth Smooth
Kitchen - Hardwood ~ Smooth Smooth
Breakfast Area Hardwood Smooth Smooth
Study Hardwood  Smooth Smooth
Master Bedroom Hardwood Smooth Smooth
Bedroomi-3 Carpet ‘Smooth Smooth
Lee’s Office Hardwood Smooth Smooth
Bonus room: ‘Carpet Smooth Smooth

2rid Floor Hall Hardwood  Smooth Smooth



1
Powder Room Ceramic Smooth Smooth

Master Bath Ceramic Smooth Smooth
Bath No.2 Ceramic Smooth Smooth
Bonus room bath Ceramic Smooth Smooth
Basement TV/Sitting Carpet Smooth  Textured
Basement bath Ceramic =~ Smooth Textured
Basement Exercise Carpet Smooth Textured
Basement Storage Concrete Block-painted Unfinished
Laundry Ceramic Smooth Smooth
Garage Concrete Smooth Textured

Flooring and tile allowance to be $40,050.
INTERIOR TRIM AND DOORS

5 %" Base 2 Panel 3 R"

Colonial 51/2" Crown Tru Stile  Colonial
Mould Mould ' Doors Casing

Entry X X X
Great Room X X X
Dining Room X X X X
Kitchen X X X
Breakfast Area X X X
Study X X X
Master Bedroom X X X
Bedroom 3 X X X
Lee’s Office X X X
Bonus room X X X
2nd Floor Hall X X X X
Powder Room X X X
Master Bath X X X
Bath No. 2 X X X
Bonus room bath X X X
Basement TV/Sitting X X X
Basement bath X X X
Basement Exercise X X X
Basement Storage

Laundry X X X
Garage X Steel door X

Great room and kitchen to have beamed ceiling with heavy crown moulding.
Study and Entry to have heavy crown moulding.

Shelving allowance to be $9,000.
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29.

HARDWARE

The Contractor shall furnish all fough hardware such :as nails, hinges, window handles

and locks.

Interior hardware: - Schlage Accent, Satin Nickel Lever

Front door hardware: Schlage:Camelot handleset; Satin Nickel with Accent Lever in
Satin nickel on interior

CABINET AND APPLIANCES

Cabinets. Supply and install kitchen cabinets including kitchen base and wall units,
kitchen sink and top, vanities and vanity tops shall be included in the cabinet
allowance of $60,000.

| Appliances Appliances shall be General Electric and will include a. refrigerator, range,

microwave, disposal, and dishwasher. These appliances will be covered by an
allowance of $12, 500.

Other appliances such as, but not limited to washer and dryer are to be furnished and
installed by the Qwner. The necessary plumbing.and electrical connections for these

items shall be by Contractor. Through-wall venting connections for the dryer is by

Contractor.
DECORATING

Walls:to be painted withone (1) coat of primer sealer and two (2‘)-coa_ts of Duron
eggshell.or equal. Ceilings will be flat finish. All' wood trim will be Duron semi-gloss

~finish or equal. Up to three (3) different colors are considered standard. Any.additional

colors will be charged at $125 per room to:the. Owner.

INTERIOR PAINTING

All woodwork to be carefully cleaned befare any oil, ﬁlllng or varnish is applied and all
rough spots to be sandpapered before filled or varnished or painted; and all nail and brad
holes to be filled with putty. Stain or paint color to be selected by Owner-

EXTERIOR PAINTING

All wood sash and trim to be neatly traced. Al trim woodwork shall have a finish of two
(2) coats-of housepaint. All exterior windows, doors, and louvers sealed with gun-type
caulklng compound.

Siding, trim and door colors to be selected by Contractor.

MEDICINE CHESTS; MIRRORS, SHOWER DOOR AND BATH
ACCESSORIES -

Medicine chests and bath accessories shall be selected by Owner and installed by
Contractor. Material shall be an allowance item. Installation shall be by Contractor-as
part of the base price. Bath Accessories allowance to be $750.
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34.

35.

Mirrors and shower doorsshall be selected by OWher as partof an allowance..

Installation is.included in the allowance. Shower do’q‘rs‘a’nd‘ mirrors allowance to be
$4,500.

DRIVEWAYS

Driveway material shall be 5” concrete slab.

LANDSCAPING

Landscaping shall encompass all exterior activities after Contractor has machirie spread

~the topsoil and completed the walks and driveways. Contractors shall provide all
landscaping. Fence to be purchased and installed with $2,000.00 allowance.

CONSTRUCTION UTILITIES

The Contractor shall furnish all heat, light, water, and power needed for his operations
during the construction period. "

CLEAN-UP

General clean-up will-be done during construction and prior to occupancy. Contractor will

remove debris, broom clean the unit and dust all cabinets and woeodwork prior to

occupancy.
MISCELLANEOUS
The mail box shall be provided by Contractor.

_EXTERIOR MATERIAL AND COLOR SELECTIONS

Siding Color: _ SnondiI white-located on dormers
Trim Color: v ~ Snowfall white

Brick Type: Belle Glade by Boral

Mortar Color: Dark Pink- 10-828

Window Color: ‘White. exterior/white interior
'Shin‘gle‘CoIor‘: " Onyx Black

Accent Color:: ~ TBD
_ (front door)

Gutter Color: White

Garage Door: - White:



‘Summerset.at Frick Park
Options list-Lot:101

Total for Second flocr options

Keith Marcon and Lee Colker : : March 23, 2007
Base Price . ) $650,000.00
Lower le\"\el options ,

. Drywall, paint,.and trim basement partitions walls. $19,050.00
2. Add full bathroom in basement. $7,500.00
3. Upgrade railing from basenéiit to first floor from drywall

‘half wall to square balusters with 6020:0ak:hafidrail. $1,250.00
4, Upgrade basement to first floor'stair treads: to oak treads )

with painted pine risérs: $1,250.00
Total for lower level options $29,050.00
First floor options '

1. Add bearned ceiling:in Kitchen and Great fooin with heavy

crown moulding, $6,000.00
2. Add heavy crown moulding in Study and Entry. $2:000.00.
3. Upgrade railing form.fiist to second floor ‘fromdrywal_l’ half

wall to-open squaré wood balusters with 6020:0ak handrail. $1,250.00
4. Up’gtade‘ﬁrstfto second floorstairs treads. to oak treads 7
with painted pine risers. $1,250.00
Total for first floor options $10,500.00.
Second floor options ‘

t. Add 5 crown moulding in second floor hallway. '$1,000.00
2. U'pgrad'e‘master bath shower from molded unit to tile shower. $2,000.00
3. Upgrade bonus réem shower from molded unit to tile shower. $2,000.00:
4. Add FS106 fixed skylight in Laundry. $750.00°

5. Add 14” Solar tube in Bonus room bath. $450.00

$6,200.00
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2.

14'.

8.

Miscellanieous options

Add $60,000.00 cabinet and. countertop allowance.

Add $40,050.00 tile, hardwood, and carpet allowance.

Add $5;250.00-mirror and skower door-allowance.

Add $750.00 bath accessory allowance.

. Add.$10,200.00 electrical fixture allowance.

Add $12,500.00 appliance allowance.
Add $9,000.00:shelving allowarice.

Add $5,500.00 plumbing upgrade allowance:

Add $4,000.00 front door.anid front door hardware allowance..

10. Add 3'52:;000.00=m‘ant_cl,“suifroimd,‘ and hearth allowarice.

L1. Upgrade insulation package from fiberglass to Icynené
spray foam insulation.

/

12. Add $2,000:00 fence allowance .

Total Ior:niiscell:’i'neous‘,optionﬁs_,._

‘Total for all options

Total revised cOntrac't_price

$60,000.00

$40,050.00
$5,250.00"

$750.00

$10,200.00

$12,500.00

$9,000.00

$5,500.00
$4,000.00

$2,000.00

$8,400.00

$2,000.00

$159.650.00
$205,400.00:

$855,400.00



The Builder-herby acknowledges that they have provided the Owner with a
Builder’s Limited Warranty.

The Owner herelby acknowledges that they havé received a Builder’s Limited
Warranty. - "

o Gl /';DAV\

Homeowner

The Warranty will begin on:

~/ai/o b

Date

The Owner hereby acknowledges receipt of the binder with product
warranties, manuals, and other important information. This information is
for their records and cannot be duplicated.

Homeowner B A




EXHIBIT C”
BUILDER'S LIMITED WARRANTY

Throughout this Builder's Limited Warranty, hereinafter referred to simply as LIMITED
WARRANTY, theé words "YOU" and "YOUR" referto the HOMEOWNER. The words
"WE," "US," and "OUR" tefer to the BUILDER. The other words andphrases that appear in
boldface uppercase type also have special meaning, Refer to the Definition section; so that YOU
‘will uriderstand the special terminology applicable to this LIMITED WARRANTY.

This LIMITED WARRANTY document'is accompanied by a Builder's Limited Warranty
Verification form. That form identities the dates on which.the various warranty coverage periods
begin and expire. Be sure to retdin the Builder's Limited Warranty Verification Form with this
LIMITED WARRANTY document.

SCOPE AND TERM OF WARRANTY

The scope of this LIMITED WARRANTY varies from the 1st year to the 2nd year following
OUR transfer of the HOME (along with any COMMON ELEMENTS related thereto) to YOU.

WE lereby warrant that:

1st YEAR WARRANTY  Commencing with the WARRANTY DATE, and contiriuing for
) one year; the:construction of YOUR HOME (along with any
COMMON ELEMENTS related thereto) will conform to the
PERFORMANCE STANDARDS applicable to the first yearand
the warranted tolerances for SPECIFIED STRUCTURAL
COMPONENT FAILURES. This Ist Year Warranty terminates
one year after the WARRANTY DATE. Written notice of an
alleged DEFECT or SPECIFIED STRUCTURAL
COMPONENT FAILURE under this portion of the LIMITED
WARRANTY must be postmarked or received by US within thirty
. (30) after the expiration date of the coverage in order to be-eligible

thereunder. :

2nd YEAR WARRANTY  During ihe second year following the WARRANTY DATE, the
' " SYSTEMS of YOUR HOME (along with any COMMON
ELEMENTS related thereto) will conform to the: :
PERFORMANCE STANDARDS applicable to the second year -
and the-construction of YOUR HOME will conform to the
warranted tolerances for SPECIFIED STRUCTURAL
COMPONENTS FAILURES. This2nd Year Warranty

3



terminates two years after the WARRANTY DATE. Written
notice of'an alléged DEFECT or SPECIFIED STRUCTURAL
COMPONENT FAILURE under this portion of the LIMITED
WARRANTY must be postmarked. or received by US within thirty
(30)days after the cxpiration date of the: :coverage in-order to be.
eligible thereunder.

Any disputes which may arise from or relate to this LIMITED WARRANTY will be resolved
by bmdmg arbitration, in the manner described in “Requesting Warranty Performance Under
This Limited Warranty" below.

If YOU discover a DEFECT during the applicable period covered by this LIMITED
‘WARRANTY, WE, or another third party designated by US, will repair, replace or pay YOou
the actual cost. of repairing or replacing the DEFECT withina reasonable time after OUR
inspectian or testing confirms the DEFECT. The choice among repalr replacement, or payment
is solely OURS. If YOU discover a SPECIFIED STRUCTURAL COMPONENT FAILURE
durmg the period covered by this LIMITED WARRANTY, WE, or another third party
designated by US, will repair, replace, or pay YOU the actual cost:of 1 repairing or replacing the
SPECIFIED STRUCTURAL COMPONENT FAILURE to meet the warranted tolerances for
the specified structural component.

wnlmg, Complamls commumcaled only by telephone or mface -to-face dlscussmns WI” not
protect YOUR rights under this LIMITED. WARRANTY.

OUR repair of any-DEFECT or SPECIFIED STRUCTURAL COMPONENT FAILURE
under this LIMITED WARRANTY shall include repair and cosmetic. correction of only those
surfaces, finishes and COveﬁngs_, original with:the HOME, which require removal and
replacement in order to repair the DEFECT or SPECIFIED:STRUCTURAL COMPONENT
FAILURE, or to repair other damage to the HOME, as originally constructed; directly
‘attributable to the DEFECT or SPECIFIED STRUCTURAL COMPONENT FAILURE.
OUR repair under the LIMITED WARRANTY will restore ‘damaged components of the
HOME, original with the HOME, to a condition approXimating the condition just prior to the
DEFECT or STRUCTURAL COMPONENT FAILURE, but not necessarily to a like new
condition. Such repaif, when undertaken by US, will be performed utilizing malenals of like
kind and quahty to those ongmal with the HOME.

OUR repair of surfaces, finishes and coverings shall be done so as to achieve as close a match.

with the-original surrounding surfaces, fi nishes and coverings, but; due to fading, aging, or

unavaxlabxhty of matching materials, WE cannot warrant an exact match with surrounding
surface:areas. :

‘OUR repair obl_'i'ga_nion under this LIMITED WARRANTY does not require the refinishing of

4



A,

all'interior or exterior. surfaces unless damaged by the DEFECT or SPECIFIED

- STRUCTURAL: COMPONENT FAILURE.

ora SPEC!F IED STRUCTURAL COMPONENT FAHLURE but rather is only breached by
our failure to.correct a DEFECT or:a SPECIFIED STRUCTURAL COMPONENT
FAILURE in accordance with the terms and conditions of this LIMITED WARRANTY.

In no event will the BUILDER be liable for repair costs or other-waranty obligations amounting
in the aggregate to.more than the purchase price of the house.

WHAT IS NOT COVERED BY THIS WARRANTY

A.  OURLIMITED WARRANTY does fot cover:

. any damage to personal property-or bodily injury;

2. any CONSEQUENTIAL DAMAGES;

3. any DEFECTS or SPECIFIED STRUCTURAL COMPONENT FAILURES

caused by, contributed to, aggravated by, or resul'ting, in whole:or in. part, from;

b)

&)

changcs of the grading of the ground by:anyone otherthan US or OUR
employees, agents, or subcontractors; ‘

changes or alterations made to a HOME by-anyone after the

WARRANTY DATE, except those performed by US or OUR: e‘mployees
agents, or'subcontractors;

any deficiency in materials.or work 5uppl|ed by anyone other than US of
OUR employees, agents, or-subcontractors;

negliéence, improper mainténance or improper tse of a HOME by

. |
anyoney

,d'am’p“n‘ess or condensation dué to YOUR failure to maintain adequate

ventilation:

4) . any DE'FECTS_ or SPECIFIED STRUCTURAL COMPON EN_’I‘ FAILURES
caused by, contributed to, aggravated by; or resulting, in whole or in part, from:

a) fire;,
b) explosion;
c) riot and civil commotion;



d)  smoke;

e) water escape;
f) falling objects;
g)  aircraft;

h)  vehicles;

i)  Actsof God;
i) lightning;

- k) hail;
) floods;
m)  wind driven water;
n) insécts, rodents.or vermin;
0). moisture, rot, corrosion, riist or mildew;

any DEFECTS or SPECIFIED STRUCT‘URA}L COMPONENT FAILURES
caused by, contributed to, aggravated by, or resulting, in whole or in part, from
any Earth Movement including, but not limited to:

a) - earthquake, landslide or mudslide;

‘b) mine subsidence, sinkholés or changes in the level of the underground
water table not reasonably foreseeable at thie time of construction;

c) any volcanic eruption, explosion or effusion;
any. DEFECTS' or SPECIFIED STRUCTURAL COMPONENT FAILURES

caused by, contributed to, aggravated by, orresulting, in whole or in part, from.
* wind, including, but not limited to: °

a) hurricanes;

b) . tomadoes;

c) tropical storms;
d) gale force winds;

any costs of expenses arising from, orany DEFECTS or SPECIFIED
STRUCTURAL COMPONENT FAILURES caused by, contributed to;
aggravated by, or resulting, in whole or in part, from:

release or escape of POLLUTANTS, including, without limitation, any
liability arising from uninhabitabilityor health risk attributable to
POLLUTANTS, coritaminates or irritants (including, without limitation,
the presence of or proximity to hazardous or toxic materials;

. a) the actual, alleged or'threatened.discharge, dispersal, seepage; migration,




10.

11.

12.

13,

b). any governmental direction or request to test for, monitor, clean-up,
remove, contain, treat, detoxify or neutralize POLLUTANTS;

any DEFECTS or SPECIFIED STRUCTURAL COMPONENT FAILURES
that become apparent after the HOME is no longer used primarily as-a residence;

any DEFECTS or SPECIFIED STRUCTURAL COMPONENT FAILURES

caused by, contributed to, aggravated by, or resulting, in whole or‘in part, from

abnormal loading on floors which exceeds design loads;
any damage to CONSUMER PRODUCTS;

any DEF,EC‘TSs or SPECIFIED STRUCTURAL COMPONENT FAILURES
which YOU have not taken timely action to minimize afier obtaining OUR
written approval to take corrective measures;

any DEFECTS or SPECIFIED ‘STRUCTURAL COMPONENT'FAILU_VRES'
covered by-any other express warranty or insurance coverage YOU may have,
and; '

any nonconformity with local building codes, regulations, or'féquirements;which
Hhas not resulted in a DEFECT or SPECIFIED STRUCTURAL COMPONENT
FAILURE. While WE acknowledge our responsibility to build in accordance
with applicable building codes, this LIMITED WARRANTY does not cover
building code violations in the absence.of @ DEFECT or 2 SPECIFIED
STRUCTURAL COMPONENT FAILURE, In such instance, YOUR récourse
is under the building code and other applicable laws arid not under this LIMITED
WARRANTY. This exclusion in:no way mitigates or relicves US of OUR

obligation to build in accordance with applicable building codes.

OUR LIMITED WARRANTY does not cover any loss or damage as a result 6f any
DEFECTS or SPECIFIED STRUCTURAL COMPONENT FAILURES which would
not have occurred.in the absence of one or'more of the events or conditioris listed in 4, 5
or 6 in Section A. above. OUR LIMITED WARRANTY does not cover any such loss -
or damage regardless of:

|

2.

the cause of the excluded event or condition;.or

other causes of the loss or damage; or

whether other causes acted cqnch’r‘re'ntly orin any sequence with the excluded
event or condition to produce the loss or damage.



REOUESTING WARRANTY PERFORMANCE UNDER
THIS LIMITED WARRANTY

YOUR DUTIES UNDER THIS LIMITED WARRANTY:

1f YOU believe that YOUR HOME contains a DEFECT of SPECIFIED
STRUCTURAL COMPONENT FAILURE, YOU must advise US by written notice no
later than 30 days afier the warranty on the DEFECT or on the SPECIFIED
STRUCTURAL COMPONENT FAILURE terminates. If such notice is not
postmarked or received by US: by that deadline, WE shall have:no obliigalio’n to remedy
the DEFECT of SPECIFIED STRUCTURAL COMPONENT FAILURE. Any
notice involving a claimed DEFECT or SPECIFIED STRUCTURAL COMPONENT
FAILURE in a COMMON ELEMENT may only be made by:a représentative
designated by the Association to file such notice.

YOU must cooperate with US and OUR employees, agents:and subcontractors in every.
effort to investigate DEFECTS or SPECIFIED STRUCTURAL COMPONENT
FAILURES, including without limitation, granting the right.of reasonable-access to

YOUR HOME (o rionitor, mvestlgate or correct DEFECTS or SPECIFIED ‘
STRUCTURAL COMPONENT FAILURES, upon reasonable nofification to YOU. In

the evént YOU withhold access to YOUR HOME from US, WE shall have no .
obligation to remedy DEFECTS or SPECIFIED STRUCTURAL COMPONENT
FAILURES.

Except at YOUR own cost, YOU will riot voluntarily make any payment or assume any
obligation orincur any expense for-the correction of items which YOU believe to be:
covered by this LIMITED WARRANTY without OUR prior written approval. In'the
event of anh EMERGENCY SITUATION, approval is granted to YOU to make
reasonable repairs, temporary.or permanent, provided such repairs are confined solely to.
the protection of the HOME from fiirther damage and that YOU shall notify US as soon
as possible, but no later than 5 days after the repairs are undertaken, and provided further
that YOU shall keep an accurate record of such répair expenditures.

BINDING ARBITRATION:

If WE fail to respond to YOUR written notice or WE do not correct the DEFECTS or
SPECIFIED STRUCTURAL COMPONENT FAILURES ini the way YOU thirik this
LIMITED WARRANTY. requires, or WE do not agree that the alleged condition is
covered by this LIMITED WARRANTY, or'if any other dlsputes arise which relate in
any way to this LIMITED WARRANTY, then such matters shall be submitted to

binding arbitration. .Any disputes arising under this LIMITED WARRANTY telated to
COMMON ELEMENTS i in a multi-unit residential structure must be submitted to.
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binding arburatlon by the Assaciation or by its designated representative. Anyand all
dlsputes ansmg out of orin any way related to this LIMITED WARRANTY (including,
without limitation, disputes as to'what i issues shall be submitted to arbitration; alleged
breach of thé LIMITED WARRANTY; and alleged violations of consumer protéction,
unfair t‘r’a’d’e practice, or other statutes) shall bé-submitted to binding arbitration.

Any such bmdmg arbitration shall be conducted by an mdependent arbitration as
designated through AAA commercial arbitration rules:

ASSIGN‘MEN T OF MANUFACTURERS' WARRANTIES

WE hereby assign to’ YOU the manufacturers' warranties on all’ apphances and. eqmpmenl
installedin YOUR HOME. YOU should follow the procedure set forth in the applicable
'manufacturers warramy should.any appliance or item of equipmeént malfunction. QUR
obligation under this LIMITED WARRANTY as to any appliances and equipment installed by
US in YOUR HOME is limited to the workmanlike installation of such appliances and '
equipment, and furthér only applies  where such appliances-and equipment are not
CONSUMER PRODUCTS.

GENERAL PROVISIONS

A. Should any-provision of LIMITED WARRANTY deemed unenforceable by a.court of |
. competent jurisdiction, that determination will not affect the enforceability-of the
remaining provisions.

B. This LIMITED 'W'ARRANTY is to be binding on YOU and US and s to the arbitration
provisions herein, and our heirs, executors, administrators, successors, and a'sSigns.

C.  Useof one gender in this LIMITED WARRANTY includes all other genders, and the
use of the plural includes the singular, as may be-appropriate,

D. The LIMITED WARRANTY is to be cofistrued. in accordance with the law of the state

in ' which the HOME is located except.insofar as its construction is governed by the
United States Arbitration Act.

OTHER'WA»R’RA’NTIES OR INSURANCE

Inthe:event WE | repair, replace or pay YOU the reasonable: cost to repair or replace a DEFECT
or SPECIFIED STRUCTURAL COMPONENT FAILURE, _or other related damage to the
HOME covered by this LIMITED WARRANTY, which repalr or replacement is covered by
other warranties or ifisirance YOU may have, YOU must, upon OUR request, assign the
proceeds of such warranties or insurance, or YOUR rights under such warranties or insurarice 1o

9
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US to the extent of QUR cost of such repair or replacemient. This paragraph in no way modifies
or amends sub-paragraph 12 of "What Is Not Covered By This Warranty."

DEFINITIONS

BUILDER:means _ e _____and provides the
LIMITED WARRANTY. ‘

COMMON ELEMENTS means the structure, coniporierits of enclosure, and any portion of the.
HOME, és described in the condominium. or cooperative documents, including, without
limitation, corridors, lobbies, vertical transportation elements, rooms, or other spaces, which are
provided foruse:in common by the residents of the HOME, with free or limited access. Limited
access balconies:are included. COMMON ELEMENTS also means SYSTEMS serving two or
more HOMES, outbuildings containing parts of such SYSTEMS.

: CO_N_SEQUENTIAL DAMAGES means any loss or injury other than the actual.cost to cofrect
DEFECTS or SPECIFIED STRUCTURAL COMPONENT FAILURES; including without
limitation, costs of shelter, transportation, food, moving:and storage; other inciderital expenses

related to inconvenience:or relocation during repairs to a HOME; or diministied market value of
a HOME.

CONSUMER PRODUCT means any appliarice; itern of equipment, or other item in the HOME
which is a CONSUMER PRODUCT as defined in'the Magnuson-Moss Warranty Act. ‘The
following are cxamples of CONSUMER PRODUCTS, although other items in the HOME may
be CONSUMER PRODUCTS: refrigerator, trash compactor, range, dishwasher, garbage

_ disposal, hot water heater, clothes washer and dryer, and thermostat.

DEFECT(S) means deficiencies in workmanship or materials used in constructing the HOME,
which deficiencies fail to conform with the standards and tolerances set out in the
PERFORMANCE STANDARDS. OUR failure to complete construction of the HOME or:any
portion of the HOME, in whole or in part, shall not constitute a DEFECT.

DEFLECTION means the difference in elevation of high and low points along a diagonal,
horizontal, or vemcal plane caused by stress induced deformation of a load bearing member.
"DEFLECTION is measured from any two end points and a third reference point. The reference
point may be locbted at anydis’taﬂéé between the two end points.

~ EMERGENCY SITUATION means an event.or condition whlch creates imminent potential for
damage to thee HOME orthe COMMON ELEMENTS related thereto, or creates an unsafe
living conditiori due to- DEFECTS or SPECIFIED STRUCTURAL COMPONENT’
FAILURES that become evident to YOU ata time other than OUR normal business hours and
where YOU could not reasonably obtain QUR prior written approvai to take corrective
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measures.

HOME means a single family house (attached or detached) or a coridominium or cooperative
unit in a multi-unit residential building covered by this LIMITED WARRANTY. The term
does not include the following, with limitation: outbuildings, including detached garages and
detached carports (except outbuildings which contain the plumbing, electrical, heating, cooling
or ventilation SYSTEMS serving a HOME); swimming pools and other recreational facilities;
driveways; walkways; patios; decks; porch stoops; boundary walls; retaining walls; bulkheads;
fences; landscaping (including, without limitation, sodding, seeding, shrubs, trees and plantings);
off-site improvement(s); or any other improvements that are not part of a HOME.

HOMEOWNER means the first person to whom a HOME (or unit in the case of a multi-unit
residential structure) is sold, or for whom such HOME (or unit) is constructed, for occupancy by
such person or his family, and such person's successors in title to the HOME (or unit) and/or’

mortgagee in possession provided a Home Buyer Acknowledgement is signed by the subsequent
HOMEOWNER. :

LIMITED WARRANTY means only this express warranty provided to YOU by US.

PERFORMANCE STANDARDS means those standards and tolerances for materials and
workmanship incorporated into this LIMITED WARRANTY.

POLLUTANTS shall mean any solid, liquid, gaseous, or thermal irritant or contaminant,
including petroleum products, radon gas, smoke, vapor, soot, fumes, acids, alkalis, chemicals,

and waste; waste shall include, without limitation, materials to be recycled, reconditioned, or
reclaimed.

SPECIFIED STRUCTURAL COMPONENT FAILURE .is limited to the failure of only the

following specified structural components of the HOME (or COMMON ELEMENTS related
thereto) to meet the warranted tolerances.

1. Foundation systems footings; 5. Columns;

2. Beams; : 6. Walls and partitions;
3. Girders; 7. Floor systems; and

4. Lintels; 8. Roof framing systems.

Damage to the following non-load bearing portions of the home does not constitute a Major
Structural Defect: '
Roofing and sheathing;

Drywall and plaster;

Exterior siding;

Brick, stone or stucco veneer;

Floor covering material;

bl ol S

11



0 0 N

10.
11.
12.
13.
14.
16..

Wall tile and other wall.coverings;

Non-load bearing walls/partitions; |
Concrete floots in attached garages and basements that-are built
Electrical, plumbing, heating, cooling, and ventilation systems.
Appliance, fixtures and items.of equipment

Paint

Doors and windows

Trim

Cabinets

Hardware

Insulation separately from foundauon walls or other structural elements of the
home.

-WA’RRANTY DATE means the occupancy date or closing date which ever is
earlier.

~ Workmanship and Materials: FIRST YEAR ONLY

1. Site Work - Coverage: First Year Only- Area: Workmanship and Materials

Site Grading:

Poséib’lc Deficiency Settling of ground around foundation, utility trenches of other areas.

Performance Staridard Settling of ground around foundation walls, utility trenches:of ther filled

areas shall notinterfere with water drainage away from the home:

Responsibility If the Builder has provided final grading: Upon request by the Home

Owner, Buildér shall fill settled areas affecting proper drainage, one:time
only, during the first year of the‘Limited Warranty period. Home Owner
shall bé responsible for rérmoval and replacement of shrubs or other
landscapmg affected by placement of'such fill.

Site Drainage -

‘Possible Deficiency Improper drainage of the site.

Performance Standard ~ The necessary grades and swales shall kave been established by the Builder to

insure proper drainage away ﬁpm‘thelﬂgm‘e. Staniding or pording'watershall
not remain for extended periods inthe immediate area afier a rain (generally
no more'than 24 hours), except that'in swales which.drain other areas, or in
areas where'sump purps.discharge, a longer period can be anticipated
‘(generally no more than 48 hours). The: possxbllny of standing water after an
unusually heavy minfall should be anticipated. No grading determination shall,
‘be made while there is frost or snow ori the ground, or while the ground is
‘saturated.
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Responsibility

The Builder is responsnble only for initially establishing the proper grades:and
swales onceithey have been properly established:

2, Concrete— Coverage: First Year Only — Area: Workmanship and Materials,

Expansion and Contraction Joints

Possible Deficiency
‘Performance Standard

Responsjbiil_ity

Separation or movemerit of.concrete slabs within the structure at:expansion
and cohtraction joints.

Congcrete slabs within the structure and designed to move at expansion and:

contraction joints.

None

Cast-ln-Place Concrete’

Possible. Deficiency

. Performance Standard

Respansibility

~ Basement or foundation wall cracks.

‘Shrinking:cracks-are:not Unusual in concrete fouridation walls. ‘Such cracks
greater than 1/8 inch in'width-shall be repaired.

Builder will re’bdircracks in excess of 1/8 inch width

Possible Deficiency

Performance $taridard

Responsibility

Cracking basement: floor.

Minor cracks in concrete basement floors are normal: Cracks exceeding 3/16
inch in width or 1/8 inch in vertical.displacement shall be repaired.

Builder will repair.cracks exceeding maximum tolerances by surface patching or
other-methods as required.

Possible Deficiency

Performance Staridard

‘Responsibility

Cracking of slabin attached garage.

Cracks-in garage slabs in excess of Y inch'in width or %'inch in vertical

‘ dlsplacemem shall be repaired..

Builder will repair cracks exceeding maximum tolerances by urface patching

.or ather methods as required.

Passible Deficiency

Performance Standard

Responsibility

"‘Uneven concrete. floors/slabs:

Exceptfor basement floors or where a floor or portion of flaor has been
designed for specific: drainage purposes, concrete floors.in rooms. designed for

habllabllny shall not have pits, depressions or areas of uinevenness exceeding
Y inch in:32 inches.

Builder will carrect or repair to meet the Performince:Standard.

13



Possible Deficiency
Pc;quﬁnahce Standard

Responsibility

Cracks in concrete slab on grade floors with finish flooring.

Cracks which rupture:the finish flooring material shall be repaired.

Builder will repair cracks, as necessary, so as.not be readily apparent when.
the:finish flooring material is:in place.

Possible Deficiency

Pitting, scaling, or spalling of concreté. work covered by this Limited Warranty.

Performance Standard ; Concrete surfaces shall not disintegrate.to the extent that the aggregate is

Responsibility

exposed and looséned under normal conditions of weathering use.

Builder will take whatever corrective action necessary 1o repair'pr replace:
defective-concrete:surfaces, Builder is not.responsible for detérioration caused.

_by salt, chemicals, imechanical implements and other factors beyond its cantrol.

Possible Deficiency

Perforsmance:Standard,

Résponsibility

Settling; heaving, or separating of stoops, steps or garage floors.

Stoops, steps or garage floors shall not:setile, heave or-separate in excess of |
inch from the house structures..

Builder will 1ake whatever corvective action is required to meet:the Performance
Standard.

Passible Deficiency

Performance, Standard

Responsibility

Standing waler on stoops.

Water'should drain from.outdoor 'stoops and:steps.. The possibility of minor
water standing on stoaps for a short period after rain can be anticipated.

Builder shall take corrective action io assure-drainage of steps.and.stoops:

3. Masonry — Coverage: First Year Only - Area: Workmansliip-and Materials

Unit Masonry
Possible Deficiency

Performance Standard

Responsibility

Basement or foundation wall cracks.

Small cracks not affecting structural stability are not.unusual in mortar joints
-of masonry foundation walls. Cracks greater than 1/8 inch'in width shall be.

repaired.

Builder will repair cracks in excess of 1/8 inch by pointing or patching.
These deficiencies shall be reported and repairs made during the first year of
the Limited Warranty period. ‘

Possible De ﬁciéncy

Cracks in masonry walls or véneer.

14




Performance Standard

Responsibility

Possible Deficiency

Perfor’r’ni;_ngc Stindard

Responsibility

Small haxrlme cracks due to shrinkage are: common in mortar joints in masonry:
construction..'Cracks greater:than 3/8 inch in width are:considered excessive,

Builder will repair cracks in excess of Performance Standard. by-poiriting or
patching. These repairs shall be made during the first year of the.Limited
warranty period. Builder will notbe responsible for color variation between
old:and new mortar

4. Wood and Plastic - Coverage' First Year Only - Area: Workmanship.and Rough
Carpentry.

Floors'squeak or subfloor appears loose.

Floor squeaks:and loose subfloor are ofteni temporary-conditions.common to new
construction,and a squeak-proof floor cannot be guarameed

Buildér»will'correct the problem only if caused by an underlying construction
defect.

Possible Deficiency

Performance Standard

Responsibility

Uneven wood floors.

Floors shall not have more than % inch ridge or depression within any-32:inch

measurement when measured parallel to the joists. Allowable floor and ceiling
joist deflections are governed by the: applicable building, code.

Builder will correct:or répair to meet Performance Standard.

Possible Deficiency

‘Performance Standard

_Responsibility.

Bowed walls.

All interior and exterior walls:have slight variances on their finished surfaces.
Boywing of walls should not detract from or blemish the wall’s finished surface..
Walls should not bow more than % inch out of line' within any 32 inch
‘horizontal 6r vertical. measurement.

Builder will repair to meet the Performanice Staridard.

Possible Deficiency

Performance Standard

Responsibility

Ouit-of-plumb walls.

Walls shoiild not'be more than % irich.out of plumb for any 32 inch vertical
measurement..

Builder will repair to megt the Performance Standard:

Possible Deficiency-

Perfoimance Standard

Responsibility

Poor quality of interior trim workmanship.

Joints in‘moldi‘ngsvorjoiht'beg,\'s'{ecn;rﬁqldings‘and'_adjhcenl.surface.shall not
result in open joints exceeding 178 inch in. widih.

Builder will repair. defective joints, as defined. Caulking is accept,zijl}_e._
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Possible Deficiency

Performance Standard

Responsibility

Poor quality of exterior trim workmanship.

Joints between exterior trim elements, including siding and masonry, shall not
result in open joints in excess of 3/8 inch. In all cases the exterior trim,
masonry and siding shall be capable of performing its function to exclude the
elements.

Builder will repair open joints, as defined. Caulking is acceptable.

5. Thermal and moisture = Coverage: First year only — Area: Workmanship and Materials

Waterpraofing

Possible Deficiency

Performance Standard

Responsibility .

Leaks in basement.

Leaks resulting in actual trickling of water shall be repaired. Leaks caused by
improper landscaping or failure to maintain proper grades are not covered by
this Limited Warranty. Dampness ol the walls or floors may occur in new
construction and is not considered a deficiency.

Builder will take such actian as necessary to corrcct basement leaks except

where the cause is determined to result from Home Owner action or
negligence.

[nsulation

Possible Deficiency \

Performance Standard

Responsibility

Insufficient Insulation.

Insulation shall.be installed in accordance with applicable energy and building
code requirements.

Builder will install insulation in sufficicnt amounts to met Performance Standard.

Louvers and Vents
Possible Deficiency

Performance Standard

Responsibility

Leaks due to snow or rain driven into the attic through louvers or vents.

Attic vents and or louvers must be provided for proper ventilation of the attic
space of the structure.

None.

Roofing and Siding -

Possible Deficiency

Ice build-up on roof.
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Performance Stanidard

Responsibility:

|
During.prolonged cold spells, ice build-up is likely to‘occuir at eaves of a roof.
This condition occurs when snow and ice accumulate and gutters and down-
spouts frecze'up.

Prevention of ice-build-up on-the roof'is a Home Owner. maintenance item.

Possible Deficiency

Performance Standard

3
Responsibility

Roof or flashing leaks.

Roofs or flashing shall not leak under niormally anticipated conditions, :except

‘where:cause is.determined to result from ice build-up or Home Owner.action or
‘negligence.

Builder will repair any-verified roofor ﬁa_shin’g}leaks not.caused by ice build-up

or Homé Owner action or‘negligence.

Possible Deficiency

Performanceé Standard

Responsibility

Standing water on flat roof:

Water shall drain from flat roof except for minor ponding immediately following.
rainfall:or when the roofis:specifically-designed: for watér retention.

Builder will 1ake:écrrective action 10-assure proper drainage of roof.

Possible Deficiency -

Performance Standard -

Responsibility

Delamination of veneer siding or joint separation.

All siding shall be installed according to the manufacturer’s:and industry’s
accepted standards. Separations and delaminations-shall be‘repaired or
replaced.

Builder will repait or replace siding as needed uriless caused by Home Ownet's
neglect:to:maintain siding properly. ‘Repaired area may not:match in color and
or texture. For surfaces requiring paint, Builder will paint only the new
‘materials. The Home Owner-can expect that.thé newly painted surface miay not.
match original surface in color,

‘Shect Metal

‘Possible Deficiency

Performance Standard

Respansibility

Gtitters and or downspouts leak,

Giitters.and downspouts shall not leak but gutters may overflow-during heavy.
rain,

Builder will repair leaks. It is a Home Owner responsibility to keep:gutters
and-downspouts free of leaves and debris which could cause overflow:.

Possible Deficiency’

Performance Standard

Water standing in gutters.
Wheii gutter'is unobstriicted by:debris, the water level shall not éxceed one (1)
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Responsibility

inch in depth. Industry practice is-to install gutters apprqxim‘alélyllgvel.
Consequently, it is entirély possible that:small amounts of water. will stand in:
certain sections of gutter immediately after 4 rain:

Biiilder will correct1o-méet Performance Standard.

Se'al;ints
.Pos_siblebeﬁciency
Performance Standard

Responsibility

4

Leaks in exterior walls due to inadequate caulking.

Joints and cracks in exterior wall surfaces and around openings shall be:
properly caulked:to-exclude the entry of water.

Buildér'will repair and oricaulk joints or cracks in exterior wall surfaces as
required to corréct.deficiencies once; during the first year-of the Limited
Warranty period. Evén properly installed caulking will shrink and must.be
maintained during the. life of the Home.

Wood and Plastic Daors

Possible Déficiency

Performance Standard

Responsibility

6. Doors and Windows — Coverage: First Year Only — Area: Workmanship and Materials

Warpage of exteriot doors.

Exl’éri_dr doors: will warp.10'some degree.dueito terfiiperature differential on
inside:and outside surfaces. However, they shall not warp to the extent thiat
they become inoperable or cease to be weather resistant-or exceed Natiorl
Woodwork Manufacturers Association Standards.(1/4 inch, measured
diagonally from camer to corner).

‘Builder will comect or replace and refinish defective doors, during the first year
of the Limited Warfanty. period.

Passible Deficiency

Performance Standard

Responsibility

‘Warpage:of interior passage-and-closet doors.

Interior doars (full openings) shall not warp in excess.of Na’lional"WOddwork
Manufacl_uren‘sASsocidtion Standards (1/4 inch, measured diagonally from
comner to comer). '

‘Builder will ;:prrecfor- replace and refinish defective doors to match existing
doors as nearly as possible, during thie first year of the Limited Warranty.

Possible Deficiency
" Performance Standard

Responsibility

Shrinkage of insert panels show raw- wood edges. .
Panels will shrink and expand and may éxpose unpainted surface.
‘Noné
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Possible Deficiency
Performance Standard

‘Responsibility

Split:in door:panel.
Split panels:shall not allow light to be visible through the door.

Builder will, if light is visible, fill spli(and%mju’mh paint or stain as c_losfei‘yvas
possible, one time'in first year of the Limited Warranty period.

Glass:
Possible Deficiency.
Perforinance Standard

Responsibility

Broken Glass.

None.

Broken glass not reported to the Builder prior to closing is the Home Owner's
responsibility.

,Gnrage,_‘Doors, on Attached Garages

Possible Deficiency
Performance Standard
Résponsibility

‘Garage doors faii‘-;tov.operaie'prqperly’, under normal use.
Garage doors shall operate properly.,

Builder will cofréct:oradjust garage doors as required, exceépt where-the.causé is
determined to result from Home Owner action or negligence.

Possible Deficiency-

Performance:Standard.

Responsibility

‘Garage doors allow entrance of snow or water.

- Garage doors shall be installed as recommended by the manufactusér. Some

entrance 6f the elements can be expected under abnormal conditions.,

Builder will adjust-or correct parage doors to met manufactirér’s
récommendations.

Waood, Plastic:afid Meal Windows.

Possible Deficiericy

Performance Standard

Responsibility

‘Malfunction of windows.
Windows shall operate with reasonable ease, as designed.

Builder will correct or repair as required.

Paossible Deficiency’

Performance Standard

Condensation and or frost on windows.

* Windows will collect condensation on interior surfaces whén extreme
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Responsibility

temperature differences and high humidity levels are present. Condensation is
usually the result of climatic/humidity conditions created by the Home Owner.

Unless directly attributed to faulty installation, window condensation is a result
of conditions beyond the Builder's control. No corrective action required.

Weather-stripping and Seals

Possible Deficiency

Performance Standard

Responsibility

Air infiltration around doors and windows.

Some infiltration is normally noticeable around doars and windows,

especially during high winds. Poorly fitted weather-stripping shall be adjusted
or replaced. It may be necessary for the Home Owner to have storm doors and
windows installed to provide satisfactory solutions in high wind areas.

Builder will adjust or correct poorly fitted doors, windows and poorly fitted
weather-stripping.

7. Finishes — Coverage: First Year Only — Area: Workmanship and Materials

Lath and Plaster

Possible Deficiency

Performance Standard

Responsibility

Cracks in interior wall and ceiling surfaces.

Hairline cracks are not unusual in interior wall and ceiling surfaces. Cracks
greater than /8 inch in width shall be repaired.

Builder will repair cracks exceeding [/8 inch in widih as required one time only,
during the first year of the Limited Warranty period.

Gypsum Wallboard

Possible Deficiency

Performance Standard

Responsibility

Defects which appear during first year of the Limited Warranty such as nait
pops, blisters in tape, or other blemishes.

Slight “imperfections” such as nail pops, seam lines, and cracks not exceeding
1/8 inch in width are common in gypsum wallboard installations and are
considered acceptable.

Builder will repair only cracks exceeding 148 inch in width, one time only,
during the first year of the Limited Warranty period.

Ceramic Tile
Possible Deficiency

Performance Standard

Ceramic tile cracks or becoming loose.

Ceramic tile shall not crack or become loose.
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Responsibility-

Builder wili replace cracked tiles and re-secure:loose tiles unless the defects
were caused by the Home Owner action-or'negligence. Builder will'not be.
responsible for discontinued patterns or. color variations in ceramic tile.

Possible Deficiency
Performance-Standard

Responsibility

Cracks appear in grouting of. ceramic tile joints o ar Jul‘lC(lOl‘IS with other’
materials such as:a bathtub,

Cracks:in g‘r,oul"ing of ceramic tile joints are.commonly due to normal shrinkage
conditions.

Builder will repair grouting if necessary one time only, during the first year of
the Limited Warranty period. Builder will not-bé responsible for color variations

«or discontinued colored:grout. Re*—grouting of these ¢racks is:a maintenance
responsibility of the:Home Owner within the life of the Home..

Finished Wood Flooring

Possible Deficiency
Petformance Standard

Rcspon‘sib’ilﬁj{

Cracks.developing between floor boards.

“ Cracksiin excess:of 1/8 inch in width shall be corrected.

Builder -will repair cracks in éxcess of 178 inch within the first year of the
Limited Warranty period by fi illing:or replacing, at-Builder's option.

Resilient Flooring:
Possiblé ’Deﬁ‘cievncy
Performance Standard

Responsibility

Nail pops appear on the surface of resilient flooring,
Readily apparent mail pops shall be repaired.

Builder will correct nail pops which have broken the surface. Builder will repair

-or replace, at.Builder's sole option, resilient floor covering in the affected area
with similar material. Builder will not be responsible for discontinued patterns

or color variations in the floor covering..

Possible Deficiency

Performance Standard

Responsibility

Depressions of ridges appear in the resilient’ flooring due to subfloor

irregularities.

Readily apparent depressions or ndges exceeding 1/8 inch shall be rcpalred

“The ridge or depression measurement is taken as the gdp created at one end of a

six-inch:straightedge placed over the depression or ridge with three inches of

the’ stralglﬂcdge on.one'side of the defect, held tightly to the floor:

Builder will take corrective action as necessary, to bring the: defect within
acceptable:tolerance so that the affected area is not: readily visiblé. Builder will
not be responsible for discontinied-pattems or color variations in.floor covering.




Possible’Deficiéncy
Performance. Standard

Résponsibility

Resilient flooring loses adhesion.
Resilient flooring shall.not 1ift; bubble or become unglued.

Builder will.repair or replacg, at Builder’s sole opuon the affected resilient

flooring as required. Builder will-not be responsible for discontinued patterns

or color variation of floor covering, or'for probleims caused by Home Owner
neglect or abuse.:

Passible Deficiency-

Performance Standard:

Responsibility:

" Seams or shrinkage gaps show at resilient Rooring joints..

Gaps shall ot exceed 1/16 inch in width in resilient floor covermgpmts

Wheré.dissimilar materials abut, o gap.not to exceed 1/8'inch is permissible.

Builder will repair-or replace, at Builder’s sole option, the'affected resilient
flooring as reqmred Builder will not be responmble for discontinued patterns:
or colorvariation of floor covering, or for problems caused by Home Owner
neglect or abuse.

Painting
Possible Deficiency

_ Performance Standard

Responsibility

Exterior paint or stain peels, deteriorates or fades.

-Exterior paints-or.stains sould not fail 'du,ri'ng:lhe first year.of the Limited

Warranty period. However, fading is normal.and the dégrc‘e, is dependent on
climatic conditions.

praml or stain is defective, Builder will properly prepare and refinish affected '
aréas, matching color as close as'possible:: Where finish deterioration affécts
the majority. of the wall area, the whole area will be refinished..

Possible Deficiency

Performance Standard

Respansibility

Painting required as.corollary repair because of other work.

Repairs required under this Limited Warranty shall be finished to match
surrounding.areas as:closely as practicable.

Builder will finish repair areas as indicated,

Possible Deficiency

Performance Standard.

Detericration of varish or lacquer finishes.
Natural finishes on interior woodwork shall not deteriorate during the: first year

of the Limited Warranty period. However, varnish type-finishes used on the
exterior will deteriorate rapidly anid are not covered by the Limited Warranty.

22



Builder will retouch affected areas of natural finish interior woodwork, matching
the color as closely. as possible,

Possible Deficiency

Performance Standard

Responsibility

Mildew:or fungus on' painted surfaces.

Mi!dew:pr fungus:will form on a painted surface if the structure:is subjectito
abnonnal exposures:(i.e. rainfall, ocean, lake or river:front).

Mildew or fungus formation is a condilion the Builder cannot control and is a
Home Owrier maintenance.item unless it is:a result:of noncompliance with other

. sections of the Performance Standard.

Wall Covering
Possible Deficiency
Performance Standard

Responsibility

Peeling of wall covering.
Peeling of wall covering shall.not occur.

Builder will repair or replace defective wall cavering applications.

Possible Deficiency

Edgé mismatching in pattern of wall'covering:

Performance Standard

Responsibility

Performance Standard ~ None.
Responsibility None,

Carpeting

Possible Deficiency Open Carpét Seams,

Carpet seams will show.. However; no. visible vg»zip':i's‘nrcceptable.

Builder wiil correct;.

T
Possible Deficiency

Performarice Standard

Responsibility

Carpeting becomes loose, séams separate or stretching occurs.

‘Wall 1o wall carpeting, installed as the primary floor covering, when stretched

and secured properly shall not.come up, become loose; or separate from its point
of attachment.

Builder will.re-stretch or re-secure carpeting as' needed, if original. installation
was performed by Builder: ‘

Possible Deficiency

Spots on carpet; minor fading.
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Performance Standard

Responsibility

Exposure to light may cause $pots on carpet and or minor fading.

None..

Special Coatings
POsSib‘le Deficiency

Performance Stzin_dar_d

Respansibility

Cracks in-exterior stucco wall surfaces.

Cracks are-not unusual in exterior stucco wall surfaces. Cracks greater than 1/8;
inch in width shall be repaired.

Builder will repair cracks exceeding 1/8 inch in-width,.one time only, during the.
first.year of the Limited Warranty periad.

8. Specialties—Coverage:

Louvers:and Verits

Possible Deficiency:

Performance Standard.

Bésponsibility‘

I Year-Only — Area: Workmanship and Materials

Inadequate ventilation of attics:and crawl;spaces..

Attic and craw] spaces.shall be ventilated as required by the approved buildirig
code. '

The Builder shall provide for adequate ventilation. Builder will not.be
responsible for alterations to'the original system.

Fireplaces

Passible Deficiency.

Perfonmance:Standard’

Responsibility -

Fireplace or chimney.does not.draw properly.

A properly designed and constructed firéplace and chimney. shall function
properly. It is normal to expect that high winds can cause temporary negative:
draR situations. Similar negative draf situations can also be caised: by
obstructions siich as large branchés of trees to close to:the chimney. Some
homes:may neéd to‘have a window opened slightly (6 create an effective draft if

‘they have been insulated.and wcathcﬁfprbofcd to meet high energy:conservation
criteria.

Builder will détermine the cause of malfunction and correct, if the problem'is
one of design or construction of lhe fireplace.

Possible Deficiency

Performance Standard

Chimney separation from structure to Which it is attached.

Newly built fi Freplaces will oftén ‘incur sllght amounts. of separation. ‘Separation

‘shall not exceed % inch form the main structure:in any 10 foot vertical

medsurement.
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Responsibility

Builder will determine the cause of separation and correct if standard is fiot met.

caulking is acceptable.

Possible Deficiency
Performance Standard

Responsibility

‘Fi‘rebox-pain't changed by fire,

None.

None.. Heat form fires will alter finish.

Possible Deficiency
Pérformance Standard

Responsibility

Cracked firebrick and moriar joints.
None.

None. Heat and flames from “roaring” fires will-cause cracKing.

9. Equipment— Coverage: First Year Only ~ Area: Workmanship and Material

Reéidcntial Equipnicnt

Possifble Deficiency
Performance Standard

Respansibility

Surface cracks, joint'delaminations and chips.in high pressure laminates on
vanity and kitchen cabinet countertops,

Countertops fabricated with high: pressure laminate coverings shall not

-delarninate.

Builder will replace delaminated coverings to'meet specified criteria, Builder

‘will not be responsible for chips and cracks noted following first occupancy.

Possible Deficiency.

Performance Standard

R*qsponsibility

Kitchién cabinet malfunctions.

W'arpage not.to exceed Y inch as measured from face frame to point of
furthermost warpage with door or drawer front in:closed pdsition..

‘Builder will correct or replace doors or drawer fronts.

Possible Deficiency
Performance Standard

Responsibility

Gaps bétween cabiiiets, ceiling or walls.
Acceptable tolerance ' inch iri width.

Builder will.correct to meet Performance Standard.
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10. Plumbing — Coverage: First Year Only — Afea: Workmanship and Materials

Water Sapply System

Possible Deficiency

.I;Erformancé-Standard

Responsibility

Plumbing p"ipe_s freeze and burst.

Drain, waste:and vent, and water pipes shall be adequately protected, as required

by applicable code, during normally anticipated cold weather, and as defined in
accordance with ASHRAE design temperatures, to preveat freezing.

Builder will correct situations not meeting the'code. 1t is.the Home Owner’s

‘r'espons'ibility to drain.or otherwise protect liries and exterior faucets exposed to

fréezing temperatures.

Plumbing System
Possible Deficiency

Performance Standard

Responsibility -

Facet or'valve leak.

No.valve or faucet shall leak due to defects in' workmanship and materials,

Builder will repair or.replace the leaking faucet.or valve:

Possible Deficiency
Performance Standard

Résponsibility.

Defective plumbing fixtures, appliances, or trim fittings.

" Fixtures, appliances of fittings shall comply with their manufacturer's-standard.

Builder will replace any.defective fixture or fitting which-does not meet

‘acceptablé standards, as defined by the manufaciurer.

Possible Deficiency

Performancé Standard

Responsibility

Noisy water pipes.

There ‘will be some noise emitting from.he water pipe system; due to'the: flow:of"
water. However, water hammer shall be eliminated.

Builder cannot remave all noises due to water flow and pipe expansion.. Buiider
will correct to eliminate“water hammer™.

Possible Deficiency:

Performance;Standard

Responsibility

Cracking or chipping of porcelain‘or fiberplass surfaces.

Chips and cracks on surfaces of bathtubs and'kitcher sinks can occur when
surface:is hit with sharp orheavy objects.,

Builder will not be responsible for repairs unless damage has been reported to
Builder prior to first occipancy.
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11. Heating and Cooling

Heating

'Performance Standard

Responsibility

| i

— Coverage: First Year Only — Area: Workmanship.and Materials

Inadequate heating,.

Heating system shall be capable of producing an:inside temperature of 70
degrees f. as measured in the center.of each room ata height of 5 feet above the
floor, under local outdoor winter design conditions as specified in ASHRAE
handbook. Federal, state or Jocal energy codes shall supersede this standard
where.such codes have'been locally adopted.

Builder will correct heating systém to provide the required temperatures.
Howeéver, the Home Qwner shall be responsible for balanicing dampers, registérs
and.other minor adjustments,

Refrigeration
Passible Deficiency

Performance Standard

Responsibility

Inadequate cooling.

Where air conditioning is'provid_e',{lhe;cooling system shall be capable of
maintaining a temperature of 78 degrees F. as measuted in the center of each
room a 1 a height 6f'5 fect above the floor; under local ouldoor summer design
-conditions as spccuf’ed in ASHRAE handbook. In the case of outside

temperatures exceeding'95: ‘degreesF.,a dlffereqnal of 15 Degrees F. from the
outside.temperature will be.maintained. Federal, state, or local energy codes
shall supersede this standard where:such cadés have been locally adopted.

‘Builder will correct cooling system to meet temperature: conditions, in

_accordance with specifications.

Condensation Lines
Pdssibl_c Deficiency’
Performance Standard

Responsibility -

Condensation lines clog up.
None.

CQ’_I_idensatipn lines will §Idg'=eventuzﬁllyunder,nonhal use: This isa Home:
Owner maintenance item. Builder shall provide unobstructed.condensation lines.
at time of first occupancy.

Evaporative Cooling
Possible Deficiéncy
Performance:Standard

Responsibility

Improper mechanical op;_ratiqn;
Equipment:shall function.properly alit'emp'eralure:slandard set.

Builder will carrect and adjiist:so that blower-and water system. operate as
designed.
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- 12. Ventilation — Coverage: First year Only — Area: Workmanship aiid Materials

Air Distribution
Possible Deficiency

‘Perl’orman'cé Standard

Responsibility.

Noisy Ductwork

When metal is heated it expands and when cooled, it contracls. The result is
“ticking™or “crackling™ which is generally to be expected..

None.

Possible Deficiency '

Performarice Standard

Responsibility

‘Oilcanning:

The stiffening of the:ductwork and the gauge o the metal'used shall be such that
ducts.do not “gilcan”. The booming noise caused by “oilcaning"is not
acceptable.

* Builder will correct to-elifiiinate.this: sound.

13. Electrical - Coverage: First Year Only - Area: Workmanship and Materials

Electrical Conductors, Fuses and Circuit Breakers

Possible Deficiency
Performance Standard

Responsibility

Fuses blow or circuit breakers (excluding ground. faultinterruptérs) “kick out™.
Fuses and circuit breakersshall not activate under normal usage.
Builder will-check wiring circuits for conformity with local, state, or approved

‘national electrical code requirements. Builder will correct circuitry not
cconfarming to code $pecifications.

Outlets; Switches and Fixtures

Possible. Deficiency

Performance Standard

Responsibility

Drafis from-¢lectrical outlets.

Elegtr_ical junction boxes-on exterior walls may -Ifroduce;air flow whereby the
cold air can be drawn through the outlet into:a room. The problem is normal in
new. home construction.

‘None.

Possible, ‘Déi'u;iency

© Malfunction ol'eleclrical;out}lel,si, witches:or fixtures.
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i
Performance Standard Al switches, fixtures and outiets shall operate as intended.

Responsibility Builder will repair or replace defective switches, fixtures and outlets.

Service and Distribution
Possible Deficiency Ground fault interruptor trips frequéntly.

Performance Standard ~ Ground fault interruptors are sensitive safety devices installed into the electrical
' system to provide protection against electrical shock. These sensitive:devices
can'be tripped very easily.

Responsibility: Buﬂder shall‘instal} ground fault interruptor in accordance with approved
. electrical code.. Tripping is to be expecied and is:not covered, unless due toa _
construction defect.

Systems: First and Second Years

14. Plumbing System — Coverage: First and Second Years — Area: Systems

Water Su pply

‘Possible Deficiency Water supply- systé‘m fails to deliver water.

‘Performance Standard Al on-site service connections.to mumc:pal wateér migin.and: private water supply
shall be thé Bliildér's responsibility; Private. systems shall be designed and
iinstalled in‘accordance with all approved building, plumbmg and health codes.

Responsibility  Builder will rcpmr if failure is the result of defective workmanship of materials..

1f conditions beyond Builder's cotitro) disrupt or eliminate the sources of thé
supp,ly, the Builder has no responsibility.

Piping
Possible Deficiency- Leakage from any piping.

Performance:Standard.  Noleaks-of'any kind shall exist in any soil, waste; vent or water pipe.
Condensation‘on piping doés not constitute leakage; and is not covered.

. Responsibility’ Builder will make repairs to:eliminate leakage.

l‘PossibI'eDeﬁciency Stopped up:sewers, fixtirés:dnd drains:

Performance Standard ~ Sewers, fixtures, and drains shall.operate properly.
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Responsibility

‘Builder will not bé résponsible for sewers, fixtures:and drains which are clogged

through the Home Owner negligence. If a problemoccurs, the Home Owner
should consult Builder:for-a proper course of action Where defective 7
construction is shown to:be the cause, Builder will assume the cost of the repair;
where Home Ovwner negligence is:shown 10 be the-cause, the. Home Owiier shall
assume all repair costs.

Possible: Deficiency:
Performance Standard

Responsibility

Refrigerant Lines Leak.

Refrigerant lines.shall not-develop leaks duifing;nonnm operation.

‘Builder will repair leaking refrigerant lines and re-charge unit, unless damage

was caused by the Home. Owner:

18. Ventilation System — Coverage: First and Second Years — Area: Systenis

Air Distril‘)ution‘
Possible Deficiency’

Performance Standard

Responsibility

Ductwork separates‘or becomes uniatiached.
Ductwork shall remain intact and securely fastened.

Builder will re-attach and re-secure all separated or unattached dictwork.

16. Electrical System — Coverage: First and Second Years.— Area: Systems

‘Wiring:
Possible Deficiency

Performance Standard

Responsibility

Failure:of Wwiring to carry its:designed load.

Wiring should be capable of carrying the designed load for normal résidential

“Use:.

Builder will chieck wiring for conformity with local, state, or'approved nationial
electrical code requirements.. Builder will repair wiring not.conforming to code
specifications.
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Ricoh

From: ‘ Merk Rust <mark@montgomeryrust.com>
Sent: Tuesday; July 12, 2016 8:06. AM

To: lee.colker@gmail.com

Ce - Keith Marcon; Greg Green

Subject: ‘Summietset at:Frick Park Lot 101
Attachments: SKM_C22716070712540.pdf

Follow Up Flag: Followup

Flag Status: ' Flagged

Lee,

We have received the report from our structural ¢hgineerand it is attachéd for your review.

We would propose raising and reinforcing the trusses that.are under the:décorative columns'between the first floor'hall and study: as
well as the.truss under the wall betwéen the:master bedroom and second floor hall.. This will reduce the: slope i in the. floors; but not
completely eliminate it. Cosmieti¢ repairs, such as xepalrmg drywall that may crack and painting; would be made if necessary. ‘We are:
© still in‘the process of determining’the best method and contractor-toraise the truss and will let,you know when tliat has been
‘determined.

Best Regards,

R. Ma,rk" Rust

Principal

Montgomery & Rust, Inc.
4284 Route 8

Allison Park, PA 15101
(412)487-6990, ext: 118
(412)487-4942(fax)
(412) 728-7750 (mobile).




m‘ R.F. Mitall & Associates, Inc.

"' 'ENGINEERS ¢ CONSULTANTS ~ SURVEYORS.

K 117 Sagainore Hill Road ~ Pitishirgh, PA 15239
Tel: 724/327-7474 ~ Fax: 724/325:2734

July 5, 2016

Mr. Mark Rust
Montgomery-& Rust, Inc.
4284 Route 8

Allison Park, PA'15101

Re: 1251 Parkview Blvd
Summerset at Frick-Park
Dear Mr. Rust:

As ‘you have requested, | have made an-analysis of the interior stairwell- wall loading in the
above Home...As | understand the complaint, the first-and second floors slope in the vicinity of an:
interior wall. rL[nr)ing:par.aHél with the interior stairs. Several theofies'have been advanced'by others
-regarding the éo'ur_sre of the floars sloping. "

Fromithe dotumeénts | héye examined, it appears:that the primary floor system was constructed
of 12-inch-deep manufactured wood trussés on 24 inch centers. The layout.drawings furnished by the
truss manufacturer indicates that:the trusses under this interior wall are the same as all the.corfimon
trusses used throughout the floor systems on both floors.

As | have verbally indicated, I believe that the: problem with this floor is the dead load caused by
the partition‘wall parallel to the stairway. The actual dead load of a wall is dependent upon the material
used in construction. In'this case, the wall was constructed'from 2 X 4 studs with 5/8-inch deywall on
each side. But drywall weights vary by manufacturer and lumbeér weights vary by species. Different
reference sources suggest'various values to be used in estimating the weights of these types of walls.
The: ASCE Standard 7-0.0005" Minimum Design Loads for Buildings” indicate a.2 X 4 wood stud wall
plastered on both sides would have a design-dead Ioad of 20 pounds.per square faot (PSF), other
sources indicated:this load may be as light as'10 PSF.

For.my calculations, ! have used 2 X4 studs on 16inch centers (Dry'WT 30#/CF), 5/8-inch diywall
(Dry WT 2.58/SF), % inch sub-floor (38#/CF).and a-wall height of 10 feet.

Thus the load perlinear foot of the wall on éach:floortruss is calculated as follows:,

Drywall 2 sites X 2.5#/PSF X 10 Ft = SOH/LF
Studs & Plates = 124/LF
Subfioor = 4.8H/LF

65.8H/LF



Since most residential floor loading is estimated to be between 10 and 20 PSF, ! suspect that the
loading on a single floor truss'would be higher than estimated and therefare cause excessive deflection.

Because of the present conditions of the floors, there are two possible options. The first would
be to jack up the trusses under the wall and reinforce the trusses. This solution may cause unintended
consequences; such as, causing adjacent floors to slope, cracked drywall and broken trim.

Since the only complaint appears that the floors in the hallways are the only ones to have an
adverse slope, | would consult with the fiooring company as to how to remove the flooring, level the
subfloor, and reinstall the flooring. This should be undertaken with reinforcing the floor truss by either
adding piywood plates or an LVL.

Should you have further questions, please call.

Very truly yours,

Robert F. fvitall,

RFM:jam



CERTIFICATE OF COMPLIANCE

1 certify that this filing complies-with the provisions of the Public Access Policy of the
Unified  Judicial System of Pennsylvania: Case Records. of the Appellate and Trial Courts that
require filing confidential information and documents diﬁfer_ently than non-confidential

information and documents:

Danny P. Cerrone, Jf., Esquire,
Pa. I.D. No. 20109}
CLARK HILL, PLIC
301 Grant Street, 14" Floor
One Oxford Centre
Pittsburgh, PA, 15219
Telephone: (412)394-7711
Fax: (412) 394-2555

216705127



|
VERIFICATION

We, Lee Colker and Keith:Marcon, have read the foregoing Amended Complaint in Civil
1-\(;_1’1@;_11. The: statements therein are true and' correct o the best of ‘my peisonal knowledge,
information and. b.fcli.ef.; This ‘sl‘at,;:m,_ent'”an.d verification is made subject to. the penalties of 18-
Pa.C.S. § 4904 relating to unsworn falsification, to authorities, which provides that, if' I make

knowingly- false avérments, [ may be-subject to criminal penaltics.

Date: J'ulnc {] ,2018 : .Bys M_\_
Lee Colker '

Date: June _ \\ _;_, 2018 ' B)':Zsﬂ,

Kei ﬂ] M arcon (

216705127



o
CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the fo'r’e'g’oing-!
AMENDED COMPLIANT IN CIVIL ACTION has been served upon. counsel of récord this
I " day of June, 2018, by U.S. Malil, first class, postage prepaid; as follows:
Jeffrey C. Catanzarite, Esquire
Summers, McDonnell;, Hudock, Guthrie & Rauch, PC

707 Grant Street, Suite 2400
Pittsburgh; PA 15219

216705127



1 V

IN THE COURT OF'lCOP\AMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

LEE COLKER and | CIVIL DIVISION
KEITH MARCON, |
NO.: GD.17-008399

Plaintiffs,
V. | BRIEF IN SUPPORT OF PRELIMINARY
. , OBJECTIONS TO AMENDED COMPLAINT
MONTGOMERY & RUST, INC., . OF PLAINTIFFS
Defendant, (JURY TRIAL DEMANDED)

V.

B o 7 Filed on Behalf of Defendant,
UFP PARKER, LLC and HELD Montgomery & Rust, Inc.
CONSTRUCTION, INC.,

Additional Defendanits. Counsel of Record for'this Party:

Jeffrey C. Catanzarite
PA 1.D. #72765 '

Paul D. Svirbel
PA 1.D. #316395

SUMMERS, MCDONNELL, HuDOCK
GUTHRIE & RAUCH, P.C.

Firm #911

707 Grant Street

Suite 2400, Gulf Tower
Pittsburgh, PA 15219

(412) 261-3232

#22866



'IN'(THEWCOURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

LEE COLKERand | CIVIL DIVISION
KEITH MARCON. ‘
GD 17-008399
Plaintiffs,
V.

MONTGOMERY & RUST, INC.,

Defendant.
V.

UFP PARKER,; LLC and HELD
CONSTRUCTION, INC,,

Additional Defendants.

BRIEF IN SUPPORT OF PRELIMINARY OBJECTIONS TO AMENDED COMPLAINT
OF PLAINTIFFS

AND NOW, comes the Defendant, Montgomery & Rusf, Inc., by and through its
attorneys, ‘Summers, McDonnell, Hudock, Guthrie & Rauch, P.C. and Jeffrey C.
Catanzarite, Esq. and Paul D. Svirbel, Esq., and files. the foregoing Brief in Support of -

Preliminary Objections to the Amended Complaint of Plaintiffs, averring as follows:

FACTUAL BACKGROUND

- Procedural History

The instant matter was. initiated by Writ of Summons on June 7, 2017. A
Complaint was filed ‘on April 23, 2018. Preliminary Objections were filed to the
Complaint by the Defendant on May 11, 2018." The Amended Complaint, discussed

herein, was subsequently filed on June 12, 2018.



Documents and: Representations

This matter has itsl genesis in allegations of construction-related defects within a
dwelling Iocé‘ted at | 1251 Parkview Boulevard, Pittsburgh, Allegheny 'County,r‘ 15217
(hereinafter, “the Dwelling”). See Amended Complaint of Plaintiffs, attached hereto as
Exhibit “A” at | 6, 7. Per the Amended Com‘pl'a‘in"t',v in or about early 2007, the
Plaintiffs 'aﬁd Defendan_t. eritered into negotiations for the Plaintiffs’ purchase of a lot
from the Defendant and the Defendant’s construction of the Dwelling on the lot. Id. at
T6.

An Agreement of Sale was en‘tefedQ into between the parties for the Plaintiffs’
purchase of the aforesaid lot and construction of the: Dwelling on or about March 23,
2007. 1d. at 7. The Aéﬁeement- for Sale (with various Exhibits) was attached to the
Amended Corhp‘laint as Exhibit “1.” Id. Plaintiffs. alleged that various representations
were made to them by Défendant in the Amended Complaint regarding the construction
of"the‘-Dwe.lling_,‘rsuéh as that the plans and specifications were sufficient to construct the
Dwelling free of defects and the plans and specifications were approved and s.tamped
by a registered structuiral engineer. Id. at f]9, 10. The Defendant constructed the
Dwelling on the lot purchased by the Plaintiffs, with the closing occurring on. or about

February 21, 2008. Id. at {[12.

Alleged Defects

| In their Amended Complaint; Plaintiffs _ha._vé alleged a number of defects with the
Dwelling, which Weré'_disco;/ered, per the Amended Complaint, on June 19, 2015. Id. at
91 13-15. These defects included issues with the loads to the interior walls not being

properly supported and issues with the floor trusses not being able to carry their loads.



1d. at q§/14, 15. Plaintiffs allegedly immediately notified the: Defendant of these issugs.
M at 16. Following this notification, multiple engineering firms provided opinions
regarding the alleged defects: within the Dwelling and proposed various forms of
remediation. Id. at [{[17-30.

The Plaintiffs have averred in the Amended Complaint that the Defendant offered
to perform various ‘structural and cosmletic:fepairs to the Dwelling to correct the alleged
deficiencies brought tolight by the. aforesaid engineering firms. Id. at 19, 20. The
Plaintiffs have also averred that ,they- did not reject the offer of the Defendant, but
informed the Defendant that they wished to retain an independent expert to review the
structural issues and recommended course of action. Id. at §]21.

The Plaintiffs retained Churches Erigineering as their independent expert, with
Churches providing their opinions regarding the source of the Plaintiff's alleged issues
‘with the: Dwelling. |d. at 1]1122%’27. The opinions of Churches Engineering were provided
to the_ Defendant :by the Plaintiffs. |1d. at §28.. Tﬁe Defendant, per the Amended
Complaint, retained Donan Engineering Co.to confirm the various structural issues with
the Dwelling, with Donan Engineering offering several opinions and conclusions. 1d. at
9929, 30. FoII‘owing the expression of opinions by the aforesaid engineering firms, the
Plaintiffs allegedly repeatedly requested that the Defendant remed iate the defects found
in the :D‘welling‘. Id. at'q[31.

Plaintiffs alleged that Defendant has failed to perform what Plaintiffs consider to
be the necessary work to remediate the defects within the Dwelling, despite requests
and Defendant's e‘]IIeged‘ offer to.do so. Id. at 132. The Plaintiffs base their.cohteh‘tiOn

that Defendant made an offer to remediate the defects to the Dwelling based upon an e-



mail from Defendant's. principal, Mark Rust; to Lee Colker dated July 12, 2016, stating
the following:
Lee,

We have received the report from our structural engineer and it is
attached for your review.

We would propose raising and reinforcing the tiusses that are: under
the decorative columns between the first floor hall and study as well
as the truss under the wall between the master bedroom and second
floor hall. This will reduce the slope in the floors, but not completely
eliminate it. Cosmetic repairs, such as. repairing drywall that may
erack.and painting, would be made if necessary. We are still in the
- process -of determining the best method and contractor to raise the
truss and will let you know when that has been determined.

Best reg'ards;
R. Mark Rust

See Exhibit 2 to Amended Complaint.

LEGAL. STANDARD

,PreliminafyiOb_ject,i_t'jns may be filed by any party to any pleading based upon-the
failure to conform to the-rule of law of court or the inclusion of scandalous or impertinent
fnatt(ar; the legal \ihSﬁlJ»f:ffiéiency of a pleading (vDemurrer)'and the insufficient specificity

contained within a pleading. Pa.R.C.P. 1028(a)}2)(3)(4). In ruling on Preliminary

Objections, this court must accept as. true all well pleaded facts which are material and

relevant. Erie County League of Women Voters v. Departmeént of Environmental

Resources, 525j-?iA;§d 1290(Pa. Cmwilth. 1987). The trial court, however, in determining
“whether to sustain Preliminary Objections, need not accept as true, unwarranted
references. of fact, argumentative of allegation, or expressions: of opinion. Giffin v.

Chronister, 616 A.2d 1070 (Pa. Cmwith. 1990).



\
QUESTIONS PRESENTED

A. WHETHER ~THE CLAIMS OF FRAUD AND  NEGLIGENT
MISPREPRESENTAﬂON MUST BE DISMISSED PURSUANT TO THE GIST
OF THE ACTION DOCTRINE. '
Suggested Answer: Yes.

B. WHETHER TH_E.CL}AIM OF BREACH OF CQNTRACT IN-COUNT Il FAILS AS A
MATTER_ OF LAW AS NO LEGALLY COGNIZANT OFFER HAS BEEN
ESTABLISHED IN THE AMENDED COMPLAINT.

Suggested Answer: Yes.

ARGUMENT
A. Count IV (Fraud) and Count V (Negligent Misrepresentation) are barred by the
" Gist of the Action Dioctrijne and must be dismissed per Pa.R.C.P. 1028(a)(4).
As. noted above and discussed further in Counts IV and V, Plaintiffs have: alleged

that Defendant made multiple false, fraudulent and negligent misrepresentations regarding

the Dwelling at issue. See generally Amended Complaint at §[75-84; 85-94. Where
fraud and negligence claims are intértwined with breach of contract claims (i.e., Count 1)
and the duties. allegedly breached are created .and grounded in the contract itself; the

gist of the action is breach of contract. Hart v. Arnold, 884 A.2d 316, 340 (Pa. Super.

2005).

Hart articulated the following regarding the gist of the action doctrine:

In general, courts are cautious about permitting tort recovery based
on contractual breaches. In keeping with this principle, this Court has
recognized the "gist of the action” doctrine, which operates to
preclude a plaintiff from re-casting ordinary breach of contract claims
into: tort claims, The conceptual distinction between a breach of
contract claim and a tort claim has been explained as follows:



] [l
Although they; derive from a common origin, distinct differences
between civil actions for tort and contractual breach have been
developed at'common law. Tort actions lie for breaches of
duties imposed by law as a matter of social policy; while
contract. actions lie only for breaches of duties imposed by
mutual  consensus  agreeménts  between  particular
individuals.... To permit a promisee to sue his. promisor in tort
for breaches. of contract inter se would erode the usual rules of
contractual recovery and inject confusion into. our wéll-settled
forms of actions.

Id. at 339. (citing Pittsburgh. Const. Co. v. Griffith, 834 A.2d 572, 581-82 (Pa. Super.
2003), appeal denied, 852 A.2d 313 (Pa. 2004) (internal citations omitted).

It has also been recognized in Pennsylvania that the: gist of the action doctrine

bars tort claims: (1) -arising solely from a contract between the parties; (2) where the

duties allegedly breached were created and grounded 'in the contiact itself (3) where
the liability stems from a contract; or 4) where the tort claim essentially duplicates a
breach of contract claim or the success of which is wholly dependent on the terms of a

contract. Id. at-340. (citing eToll, Inc. v. ﬂEIia's/Sa\/iQn‘.Ad'Verti‘sinq,.Inc.», 811 A.2d 10, 14

(Pa. Super. 2002)){ Defendant asserts that the fraud and negligent misrepresentation
~ allegations/claims. of the Plaintiffs were created in and grounded in the Agreement of
Sale attached to the Compla;jint of Plaintiffs.

o essence, the Plaintiffs are claiming that the Defendant falsely, fraudulently and
ne‘gl,ig_ently‘ mispresented . several key elements concerning the construction of the
Dwelling, which is the subject of the Agreemient of Sale between the parties. The same
'aI_legatibns appear in the breach of contract claim (Count 1) that appear in the fraud.and
negligent misrepresentation claims (Counts IV and V, respectively), most notably that

the Defendant made false representations regarding the construction of the Dwelling.



Specifically, ’in Count |, a breach of contract claim, it is alleged that the Defendant
| made several false rerf')_resenta'tibns regarding the Dwelling, including that the plans and .
sbecific‘ati,ohs_ were sufficient to construct a defect-free home (f42); the design and/or
construction -of the D’wéllin’g met the building code and expected standards (f43); aﬁd
that the plans and ‘sp;eéiﬁc_ations were approved and stamped by a licensed structural
eng'i‘n_éer (144). In Count v '(;Fraud‘),; essentially the same allegations are made, i.e., |
that the 'D'efendé‘nf méde. several false representations to the Plainti-ffs‘ regarding the
Dweliing. Id. at'{79. Likewise, in ‘Count V (Negligent Misrépresentation), the Plaintiffs
averred similarly, ‘stéting' “Itlthe. De‘f_endant.’s‘ design and representations were
negligently incorrect and falsej,_,..." Id. at §j91.

The: Plaintiffs héve‘, in the Amended Complaint, re-casted a contract c;fl’aim into
claims for fraud and negligent misrepresentation. The Plaintiffs are taking contract
claims and using the same factual basis and allegations to aver claims of fraud and
negligént misrepresentation. As such, the Gi_sf of the ACtIOn doctrine bars Cotunts 1V
and \/‘convtair_]‘ed}fin the Amended Complaint-of Plaintiffs.

WHEREFORE, Defendant respectfully requests that this Honorable Court grant the

relief requested in the attached Order.

B. Count Il of the Plaintiffs’ Amended Complaint must be dismissed per’
Pa.R.C.P. 1028(a)(4) as it fails to satisfy the elements of an enforceable
contract in'PennsyIvania.

The: Plaintiffs assume that Exhibit 2 of the Amended Complaint constituted an offer

from the Defendant, which they accepted, resulting in an enforceable contract to repair

various defects in th§ Dwelling; which the Defendant allegedly breached. See generally



. Count II, §[147-58. Defén‘dant avers that Exhibit 2 did not rise to the level of an offer, as
the text of Exhibit 2, on its face, insufficiently evidenced a. manifestation of intent to
enter into a contract> The elements of contract formation are "offer, acceptance, and

consideration or ‘mutual meeting of the minds." Ribarchak v. Mun. Auth. of City of

Monongahela, 44 A.3d 706, 708 (Pa. Cmwlth. 2012).
An offer has been defined as "a manifestation of willingness to enter into a

bargain, so made as to justify another person in understanding that his ‘assent to: that

bargain is invited and will conclude it." Pacitti-by Pacitti v. Macy's; 193 F.3d 766, 773

(3d Cir. 1999) (citing Cobaugh v. Klick-Lewis, Inc., 561 A.2d 1248, 1249 (Pa. Super.

1989)). Defendant avers that no manifestation of intent was present in Exhibit 2, which
did not invite:acceptance or assent, but only discussed Defendant’s. plans for repair. As

such, without a communicated offer, no contract was formed and no breach can lie.

See €.g., McShea v. City of Phila., 606 Pa. 88,995 A.2d' 334, 340 (Pa. 2010) (“To state
a claim for breach of bohtract under Pennsylvania law, the plaintiffs are: tasked with
alleging facts showing that there was a contract, that the defendants breached it, and

that the hlaintiffs sufferéd damages from the breach.”)

2 Defendant notes  that questions such as contract interpretation

are questions of law-and" lie within the: domain of the court to decide. Kardibin v.
Associated Hardware, 426 A:2d 649, 654 (Pa. Super. 1981).




WHEREFOR.E,, Defendant respectfully requests that this Honorable Court grant the.
relief requested in the attached Order.

JURY TRIAL DEMANDED

Respectfully submitted,

SuMMERS, MCDONNELL, Hupock
GUTHRIE & RAUCH, P.C.

Jeffe C. Catanza-riter :
P4l D. Svirbel
ounsel for Defendant




CERTIFlCATEZ'OF SERVICE
| hereby certlfy that a true and correct copy of the foregoing PRELIMINARY
OBJECTIONS TO AMENDED COMPLAINT OF PLAINTIFFS AND BRIEF IN
SUPPORT has been s‘éfvfed’ via first-class U.S. mail, postage prepaid, this 26th day of

- June, 2018, addressed as follows:

Danny P. Cerrone, Jr;, Esquire
One Oxford Center
301 Grant Street, 14" Floor
Pittsburgh, PA 15219

Jennifer M. Tichelaar, Esquire
Universal Forest Products, Inc.
2801 East Beltline NE
‘Grand Rapids, Ml 49525
Held Construction, Inc.

149 Novinger Road
Leechburg, PA 15656

Respectfully submitted,

SUMMERS,\MCDONNELL, HuboCK
GUTHRIE & RAUCH, P.C.

JeffreyvC Gatanzarite
Paul D. Svirbel
- Counsel fof Defendant.




IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

LEE COLKER'and CIVIL DIVISION
KEITH MARCON,; |
GD 17-008399
Plaintiffs,
V.
MONTGOMERY &RUST, INC.,
Defendant.

V.

UFP PARKER, LLC and HELD
CONSTRUCTION, INC.,

Additional Defendants.

ORDER OF COURT

AND NOW, to wit, this day of _ 2018, it is
hereby ORDERED, ADJUDGED and DECREED that the Preliminary Objections of the
Defendant are GRANTED such that:

1. Count IV (Fraud) and Count V (Negligent Misrepresentation) are hereby

DISMISSED with prejudice; and

2. Count Il (Breach of Contract) is hereby DISMISSED with préjudice.

BY THE COURT:




|ICERTIFICATE OF COMPLIANCE
T

| certify that thi:s'_.‘fi,ling"'complies‘ with the provisions of the Public Access Policy of the
~Unified Judicial System of Perinsylvania: Case Records of the Appellate and Trial Courts
that require filing -”éqnﬁéféntiél in,fdfrhafion} and documents differently than non-confidential

information -and docaments;
|

Jeffréy §. Catanzarite
i Surgmérs. McDonnell, Hudock, Guthrie &
| Radcjt, PC
PA WD. #72765
707 Grant Street
- Suite 2400, Gulf Tower
| fPittSbu‘,’rgh, PA 15219
(412) 261-3232
|
“
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