
UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF LOUISIANA 

MONROE DIVISION 

MARY LYNN BANKS    DOCKET NO.  

 

 

VERSUS      JUDGE   

ELIZABETH PARKER AND 

WAL-MART INC.     MAGISTRATE JUDGE  

 

NOTICE OF REMOVAL  

 NOW INTO COURT, through undersigned counsel, come WAL-MART 

LOUISIANA, LLC, a Delaware limited liability company, WAL-MART, INC., a 

Delaware corporation, and ELIZABETH PARKER, a citizen of the state of Louisiana, 

defendants in the above entitled cause, and appearing solely for the purpose of presenting 

this Notice of Removal of the above entitled cause to this Honorable Court under the 

provisions of 28 U.S.C. § 1441, et seq., and reserving all rights, respectfully show as 

follows: 

1. 

 This suit was filed by plaintiff in the Fourth Judicial District Court, Ouachita 

Parish, Louisiana, on the 11th day of May, 2018.   
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2. 

 Defendant Elizabeth Parker was served with citation on May 16, 2018. Defendant 

Wal-Mart, Inc. has not been served with citation as of the date of the filing of this Notice 

of Removal.  Thus, this Notice of Removal is filed within 30 days of service upon the 

only served defendant.  

3. 

 Plaintiff did not name Wal-Mart Louisiana, LLC as a defendant, but, as that entity 

is the entity that owns and operates the Walmart store that is the subject matter of 

plaintiff’s claims, and is the actual proper defendant, it participates in this removal. 

   4.  

 Defendants allege that plaintiff MARY LYNN BANKS is a resident, citizen and 

domiciliary of the State of Louisiana. 

5. 

 This action is of a civil nature at law.  At the time plaintiff’s Petition was filed, 

defendant Wal-Mart Louisiana, LLC was and is now a Delaware limited liability 

company.  The sole member of Wal-Mart Louisiana, LLC is Wal-Mart Stores East, LP, a 

Delaware limited partnership.  The general partner of Wal-Mart Stores East, LP is WSE 

Management, LLC, a Delaware limited liability company.  The limited partner of Wal-

Mart Stores East, LP is WSE Investment, LLC, a Delaware limited liability company.  
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The sole member of both WSE Management, LLC and WSE Investment LLC is Wal-

Mart Stores East, Inc. an Arkansas corporation with its principal place of business located 

in the State of Arkansas. 

6. 

 Wal-Mart, Inc. is a Delaware corporation with its principal place of business in the 

State of Arkansas.  

7. 

 Defendant, Elizabeth Parker (“Parker”), is alleged to be a Louisiana citizen.  Her 

presence as a defendant would otherwise destroy diversity.  As set forth more fully 

hereafter, defendants allege Parker was improperly joined solely to destroy the diversity 

jurisdiction of this Court. 

8. 

 A diverse defendant may establish that an in-state defendant was improperly 

joined for the purpose of defeating its removal rights by demonstrating the inability of the 

plaintiff to establish a cause of action against the non-diverse party in state court.  

Smallwood v. Illinois Central R. Co., 385 F.3d 568, 573 (5
th

 Cir. 2004). 
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9. 

 The Smallwood test requires defendant to show there is no reasonable basis for the 

district court to predict that the plaintiff might be able to recover against an in-state 

defendant.  Id. 

10. 

 The district court may conduct a Rule 12(b)(6) type analysis, looking initially at 

the allegations of the complaint to determine whether the complaint states a claim under 

state law against the in-state defendant.  Alternatively, the district court may, in its 

discretion, pierce the pleadings and conduct a summary inquiry. Id.  

11. 

 Plaintiff, however, makes no specific allegations against Parker other than general 

allegations asserted against both Parker and Walmart.       

12. 

 Plaintiff’s only allegations of negligence against Parker relate to her general 

administrative duties.  Plaintiff alleges Parker was negligent in the following respects:   

A Leaving the floor slippery and/or wet where patrons would be walking; 

 

B. Failing to keep the floor safe and/or dry in order to prevent patrons from 

falling; 

 

C. Failing to warn patrons of liquid and/or slippery and/or wet floor; 

 

D. Creating an unreasonably dangerous condition; 
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E. Failing to properly inspect the floor for the presence of unreasonably 

dangerous conditions; and/or 

 

F. Failing to exercise reasonable care. 

 

 

13. 

 Louisiana law is clear that "personal liability cannot be imposed upon the officer, 

agent, or employee simply because of his general administrative responsibility for 

performance of some function of the employment" and that, rather, "[h]e must have a 

personal duty towards the injured plaintiff, breach of which specifically has caused the 

plaintiff’s damages." Gros v. Warren Properties, Inc., No. CV 12-2184, 2012 WL 

5906724, at *7 (E.D. La. Nov. 26, 2012) (citing Canter v. Koehring Co., 283 So. 2d 716, 

721 (La. 1973)). 

         14. 

 In order for a store employee to be held individually liable for a customer’s injury 

on store premises, plaintiff must satisfy four distinct criteria: 

 a. First, the employer must owe a duty of care to the third person, the breach 

of which has caused the damage for which recovery is sought.   

 

 b. Second, this duty is delegated by the employer to the employee.   

 

 c. Third, the employee has breached this duty through personal fault, as 

contrasted with technical or vicarious fault.   
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 d. Fourth, personal liability cannot be imposed upon the employee because of 

his general administrative responsibility for performance of some function 

of employment.   

 

Canter v. Koehring, 283 So.2d 716,721 (La. 1973).  

 

 

         15. 

 

 “While there may be numerous “special relationships” scattered throughout the 

jurisprudence (doctor-patient, teacher-child, innkeeper-guest) the Court is not at liberty to 

create a general duty of due care stemming from the employee-invitee relationship, when 

the parameters of the duty have already been drawn by the Louisiana Supreme Court in 

Canter. Wal-Mart has a duty to provide plaintiffs with a reasonably safe place to shop, 

but this duty does not extend to individual employees unless the Canter requirements are 

satisfied.”  Carter v. Wal-Mart Stores, Inc., 2005 WL 1831092 (W.D. La 2005). 

    16. 

 This Court has previously recognized that the mere claim that an 

employee/defendant failed to inspect a floor or notice and clean up a spill does not give 

rise to the possibility of recovery against such a defendant; the only duty delegated by an 

employer in such a case is a duty to be “situationally aware” and clean up noticed spills, 

which is not a personal duty owed to a particular customer/plaintiff.  Bertrand v. Fischer, 

2009 WL 5215988 (W.D. La 2009).  
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17. 

 As set forth in the affidavit of Elizabeth Parker attached hereto, at the time of 

plaintiff’s accident, Parker was working as a door greeter. The duties of a door greeter 

include greeting customers, checking receipts and handling merchandise returns.  The 

door greeter’s responsibilities do not include mopping liquids or spills, or putting out 

caution cones or wet floor signs.  While all Walmart employees share the responsibility 

for a safe store, that is not a personal duty owed to the plaintiff. 

18. 

 Based upon plaintiffs’ pleadings, there is no reasonable basis upon which this 

Court can predict that plaintiffs might be able to recover against defendant Parker. 

19. 

 Accordingly, defendant Parker has been improperly joined and the Court should 

disregard her citizenship for purposes of determining diversity jurisdiction.   

20. 

 All remaining defendants are diverse from all plaintiffs. 

21. 

 In identifying her damages, Plaintiff’s petition goes well beyond the typical 

personal injury petition alleging generalized but unspecific injuries.  
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   22. 

 Plaintiff alleges that as a result of this accident, she has suffered the following 

damages: 

A. Past medical bills; 

 

B. Future medical bills; 

C. Past and future lost wages; 

D. Past and future lost caring capacity; 

E. Past physical pain and suffering; 

F. Future physical pain and suffering; 

G. Permanent disability; 

H. Loss of household services; 

I. Loss of enjoyment of life; 

J. Contusion of right knee; 

K. Right knee injury; 

L. Right hip pain; 

M. Acute right-sided low back pain with sciatica; 

N. Patellar tendinitis; 

O. Patellar facet contusion; 

P. Lumbar strain; 
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Q. Bulging disc at right L4-5 and L5-S1; 

R. Right hamstring tear; 

S. Right tibial plateau fracture; 

T. Lumbar/Lumbrosacral Stenosis; 

U. Intervertebral disc disorders with myclopathy, lumbar region;  

 

V. Spinal stenosis, lumbar region with neurogenic claudication; 

 

W. Radiculopathy; and 

X. Lumbago. 

23. 

 Although plaintiff has not articulated the dollar amount sought for her injuries nor 

pled any jurisdictional amounts, plaintiff did pray for a jury trial, the threshold of which 

in the State of Louisiana is $50,000.  More significantly, a review of Louisiana cases in 

which the plaintiff sustained similar injuries  for bulging discs, spinal stenosis and a right 

tibial plateau fracture reflects that awards in such similar cases are in excess of this 

Court’s $75,000.00 jurisdictional threshold. 

24. 

 Pursuant to 28 USC § 1446(b), this Notice of Removal is timely because it is filed 

within 30 days of the service of the initial pleading setting forth plaintiff’s claims, which 

service was defendants’ first notice of plaintiffs’ claim. 
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25. 

 This Court has jurisdiction of this cause of action under 28 USC § 1332. 

26. 

 The proper court for removal is the United States District Court for the Western 

District of Louisiana, Monroe Division. 

27. 

 Defendants file herewith copies of the entire record in the district court, which 

consists of the following: 

(1) Petition for Damages; 

(2) Citation issued to Elizabeth Parker; 

(3) Plaintiff’s First Set of Interrogatories and Request for Production of 

Documents to Defendant, Wal-Mart Inc.; and 

 

(4) Plaintiff’s Request for Written Notice. 

 

28. 

 Defendants further show unto the Court that immediately upon the filing of this 

Notice of Removal, a copy of same shall be served upon all adverse parties and a copy 

filed with the Clerk of the Fourth Judicial District Court, Ouachita Parish, Louisiana, all 

in accordance with 28 USC § 1446(d). 
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 Shreveport, Louisiana, this 5th day of June, 2018. 

 

          

   BLANCHARD, WALKER, O'QUIN & ROBERTS  

   (A Professional Law Corporation) 

 

 

 

 

     By:   /s/      Paul M. Adkins                             

    Paul M. Adkins, Bar #14043, T.A. 

 

 700 Regions Tower 

 Post Office Drawer 1126 

 Shreveport, LA 71163-1126 

 Telephone:  (318) 221-6858 

 Telecopier: (318) 227-2967 

 

ATTORNEYS FOR DEFENDANTS, WAL-

MART LOUISIANA, LLC, WAL-MART 

STORES, INC. AND ELIZABETH PARKER 
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CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that a copy of the above and foregoing Notice of Removal 

has this date been served upon the following by e-mail and/or placing same in the United 

States Mail, postage paid: 

Damon D. Kervin 

Law Offices of Damon D. Kervin 

911 Julia Street 

Rayville, LA 71269 

E-mail:  dkervin@pelicanlaw.com 

 

  Ms. Louise Bond 

  Ouachita Parish Clerk of Court  

301 South Grand Street, Suite 104 

Monroe, LA 71201 

  

 

 Shreveport, Louisiana, this 5
th

 day of June, 2018. 

 

         /s/      Paul M. Adkins 

                     Paul M. Adkins 
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