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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

H.S.

V

STROUDSBURG AREA
SCHOOL DISTRICT
ANd BRANDON W. FLATLEY

No. 3:17-cv-01839

BRIEF IN SUPPORT OF THE MOTION OF DEFENDANT
STROUDSEURG AREA SCHOOL DISTRICT, TO DISMISS

PURSUANT TO FED. R.C.P. 12(bI(61

I. FACTS

This matter arises from Plaintiff's claims that while a minor in the

Stroudsburg Area School District (hereinafter "SASD"), she was sexually

harassed and molested by u music teacher, Brandon Flatley (hereinafter

"Flatley")., A copy of Plaintiff's Second Amended Complaint is attached

hereto as Exhibit"C." According to Plaintiff's Second Amended Complaint,

subsequent to the suspension and arrest of Flatley, she was subjected to

shunning and hostility by unidentified students, parents, and teachers'

1 In the interest of brevitY, a full recitation of the facts PreviouslY set forth in SASD's Prior Motion to

on the new factual
Dismiss are not rePeated; rathet, SASD focuses

1.

avetments set forth bY Plaintiff

Case 3:17-cv-01839-JMM   Document 37-1   Filed 11/02/18   Page 5 of 29



which caused her to stop riding the bus to school and to eat lunch alone.

Exhibit " C," n69.

In her Second Amended Complaint, in addition to the original

averments, Counts One, Three and Four against SASD aver that subsequent

to the suspension and termination of Mr. Flatley, SASD did not prevent

Plaintiff from being discriminated against and bullied by other students,

teachers and parents. Plaintiff contends that despite her parents being told

by Superintendent, Dr. Toleno, that she would receive counseling, such

counseling was never provided. She also contends that unidentified teachers

openly asked her whether she was the individual involved with Flatley.

In his Memorandum Opinion, the Honorable James Munley opined

that Plaintiff failed to plead facts which supported that SASD, or an

appropriate official of SASD, knew of inappropriate conduct of Flatley prior

to Decemb er,20L4,and therefore could not sustain a prima facie claim under

Title IX of the Education Amendments of 1972 Act. The Second Amended

Complaint does not provide any new facts which suggest any knowledge on

the part of SASD or an appropriate official of SASD of the inappropriate

conduct of FIatleY.

2
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]udge Munley also held that Plaintiff failed to plead any facts that

would establish a decision maker of SASD was deliberately indifferent to a

known likelihood that Flatley would violate Plaintiff's constitutional rights,

and therefore Plaintiff could not sustain a prima facie claim under 51983 for

municipal liability. In the Second Amended Complaint, the only additional

fact pled by Plaintiff is to suggest that Dr. Toleno told Plaintiff's parents that

an assistant football coach and substitute teacher had been involved in

inappropriate social media contact with students. See Exhibit

"cr" fl52.

Even if true, knowledge that another individual at some unidentified

time engaged in inappropriate social media contact (Plaintiff does not

identify whether such contact was sexual in nature or simply in violation of

school policy), does not suggest that Dr. Toleno or SASD were deliberately

indifferent to a likelihood that Flatley would engage in a sexual relationship

with plaintiff. Therefore, Plaintiff fails to cure the deficient claim for

municipal liabilitY under 51983.

Finally, Judge Munley noted that Plaintiff failed to plead any facts to

suggest that sASD officials were aware of Flatley',s inappropriate sexual

contact with the Plainti ff, and. therefore there was no causative link to

J
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support a prima facie failure to train claim under 51983. Plaintiff does not

plead any new facts in the Second Amended Complaint to suggest that any

appropriate official of SASD knew of the inappropriate sexual contact of

Flatley, and therefore Plaintiff failed to cure the deficiencies of her failure to

train claim under 51983.

Instead of curing the deficiencies noted by Judge Munley, Plaintiff

essentially pleads new theories that she was shunned, discriminated against,

and harassed by students and parents subsequent to the termination of

Flatley, and that this discrimination caused a hostile education environment

under Title IX.

II. OUESTIONS TO BE DETERMINED

Should this Honorable Court dismiss with prejudice all claims against

a school district arising under 42U.5.C. 51983, because Plaintiff had failed to

plead any averments which support a prima facie claim?

Suggested Answer: Yes

Should this Honorable Court dismiss with prejudice all claims against

a school district arising under Title IX, because Plaintiff fails to plead the

requisite elements of a Title IX claim?

4

Suggested Answer: Yes
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III. ARCUMENT

A. Lega1 Standard

The purpose of a Motion filed under Federal Rule of Civil Procedure

12(b)(6) is to test the legal sufficiency of a Complaint. See Kost v.

Kozakiewicz, 1 F.3d 176,183 (3d Cir. 1993). A court should grant a12(b)(6)

Motion only tf "it appears beyond a reasonable doubt that the plaintiff can

prove no set of facts in support of a claim which would entitle him to relief."

Tones v. Select Portfolio Servicing. Inc., 2008 WL 1820935 (E.D. Pa. 2008),

citing Hishon v. King & Spalding, 467 U.S. 69,73104 S. Ct. 2229,2232,81 L.

Ed.2d90 (1957). When ruling on a Motion to Dismiss, the court must " accept

all factual allegations as true, construe the complaint in the light most

favorable to the plaintiff, and determine whether, under any reasonable

reading of the complaint, the plaintiff may be entitled to relief." Conservi

Inc. v. Deimler's Recvcling. Inc. 2014 WL 4792245 (M.D Pa. 201.4), citing

Gelman v. State Farm Mut. Auto. Ins. Co. ,583 F.3d 1 87,190 (3d Cir. 2009).

As cogently explained by this Honorable Court:

To test the sufficiency of the complaint, the court

must conduct a three step inquiry. In the first step,

the court must take note of the elements a plaintiff
must plead to state a claim. Next, the factual and

legal elements of a claim should be separated; well-

p[aded facts must be accepted as true, while mere

5
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legal conclusions may be disregarded. Once the
court isolates the well-pleaded factual allegations, it
must determine whether they are sufficient to show
a plausible claim for relief. A claim has facial
plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable
inference that the defendant is liable for the
misconduct alleged. When the complaint fails to
present a prima facie case of liability, courts should
generally grant leave to amend before dismissing a

complaint.

Id. (Internal citations omitted)

B. Plaintiff Fails To Plead A Claim On Which Relief May Be
Granted Under Title IX

In Count One of Plaintiff's Second Amended Complaint, she contends

SASD violated Title IX of the Education Amendments of 1972because 1) she

was subjected to sexual harassment by Flatley and 2) she was subjected to

shunning and discrimination by other students and parents subsequent to

Flatley's termination.

Title IX of the Education Amendments of 1972 provides in pertinent

part:

No person...shal1, on the basis of sex, be excluded

from participation iry be denied the benefits of, or be

subjected to discrimination under any education

program or activity receiving Federal financial

assistance.

6

20 U.S.C. $1681(a).
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The Supreme Court of the United States has held that "it would

'frustrate the purposes' of Title IX to permit a damages recovery against a

school district for a teacher's sexual harassment of a student based on

principles of respondeat superior or constructive notice, i.e., without actual

notice to a school district official." Gebser v. Lago Vista Independent School

District, 524U.5.274,285118 S.Ct. 1989,141 L.Ed .2d277 (1998). The Supreme

Court held further that recovery under Title IX is predicated upon notice to

ant " appropriate person," defined as " at a minimum, an official of the

recipient entity with authority to take corrective action to end the

discrimination." Id. at 290. "Actual notice" must amount to " actual

knowledge of discrimination in the recipient's programs." Id. The "response

must amount to deliberate indifference to discrimination...The premise, in

other words, is an official decision by the recipient not to remedy the

As held by Judge Munley in his Septemb er 24, 2018 Memorandum

Opinion, in order for a school district to be held liable for the misconduct of

a teacher such as F1atley, there must be facts to support that the district'

through an " appropriate person" was aware of the misconduct and

deliberately indifferent to such conduct' Judge Munley noted that the only

7

violation." Id.
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"rrotice" pled in the Amended Complaint occurred on December 23,201.4,

when Plaintiff's mother contacted Dr. Toleno, immediately after which

Flatley was suspended and ultimately terminated. Judge Munley specifically

noted that constructive notice is not enough to sustain a claim under 51983.

In her Second Amended Complaint, Plaintiff does not plead any

additional facts to suggest that arry appropriate officials were aware of the

misconduct of Flatley prior to December 23,2014. Rather, Plaintiff contends:

Regardless of whether appropriate persons with
authority actually knew of the sexual relationship
between Flatley and H.S. before H.S.'s mother
reported Flatley's "sexting" an:.d sexual relationship
to Superintendent Toleno in December, 201,4, SASD
through its administration, faculty and staff, all
persons with authority, knew the harassment,
shunning and insults which H.S. underwent for a
year and on half following her mother's meeting
with Toleno and the widespread reporting of
Flatley's suspension and later arrest.

See Exhibrt"C," 178.

Despite this apparent acknowledgment that r:ro " appropriate persons"

at SASD had knowledge of the misconduct of Flatley prior to December,

Z}1.4,Plaintiff claims that SASD acted with "deliberate indifference" because

of its response to reports of Flatley's "misconduct and fraternization with

H.S." See Exhib\t " C," fl88. However, Plaintiff fails to identify any alleged

8
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official of SASD who had notice of "reports" of Flatley's "misconduct and

fraternrzation." Rather, Plaintiff contends only that after Flatley's

misconduct was reported to Dr. Toleno in December, 201,4, Dr. Toleno

allegedly referred to an instance of inappropriate social media contact

between a student and teacher.

First, this alleged acknowledgment by Dr. Toleno that another

individual within the school district at some unidentified time, engaged in

unidentified social media contact with a student occurred, by Plaintiff's

admissiort, after Flatley's misconduct was reported by Plainttff's mother. As

such, the alleged comment by Dr. Toleno does not establish "notice" of the

misconduct by Flatley prior to December, 20'1,4, and therefore cannot

establish deliberate indifference on behalf of SASD.

Second, whether another employee of SASD had social media contact

with a student has no bearing on the sexual misconduct of Flatley. Though

Plaintiff conjectures that social media contact leads to sexual misconduct in

her Complaint, she fails to plead that any other employee of SASD engaged

in any sexual misconduct with a student. Therefore, whether Dr. Toleno told

Plaintiff's mother that another employee engaged in social media contact

9
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with a student is irrelevant to Plaintiff's claims that SASD was deliberately

indifferent to the sexual misconduct of Flatley

Though repeating the legal conclusion that "one or more officials of

Defendant School District...had actual notice of sexual harassment of

students, including H.S., by Defendant Flatley..." Plaintiff fails to identify

any such official by name, fails to identify what information they were aware

of and fails to identify how they became aware of such information.

Therefore, she is unable to sustain a prima facie claim against SASD under

Title IX

In her Second Amended Complaint, Plaintiff argues that she was

subjected to discrimination, shunning, and harassment by teachers, parents,

and students, which she contends created a hostile education environment.

For a school district to be held liable for a claim of student-on-student

sexual harassment under Title IX, Plaintiff must establish: 1) Defendant

receives federal funds; 2) sexual harassment occurred; 3) the harassment

occurred und.er circumstances where the recipient exercised substantial

control over both the harasser and the context in which the known

harassment occurred;4) the funding recipient had " acfiialknowledge" of the

harassment; 5) the funding recipient was "deliberately indifferent" to the

10

Case 3:17-cv-01839-JMM   Document 37-1   Filed 11/02/18   Page 14 of 29



harassment, and 6) the harassmentwas "so severe, pervasive and objectively

offensive that it [could] be said to [have] deprive[d] the victims of access to

the educational opportunities or benefits provided by the school. S.K. v.

North Allesheny School District, 168 F. Supp.3d 786,800 (W.D. Pa. 201.6),

citing Davis v. Monroe Countv Bd. of Educ. , 526IJ .5. 629 (1999).

As in a claim arising from alleged sexual harassment by a teacher , " luf

school district has actual knowledge under Title IX if an /appropriate person'

has'actual knowledge of discrimination in the recipient/s programs' and/or

is aware of underlying facts that actually indicate a substantial danger to its

students." Id. citing Bostic v. Smlrrna School Dist. , 418 F.3d 355,36'1. (3d Cir.

2005). Actual knowledge is deemed present "where the victim of the

harassment reported the events to an 'appropriate person' who is, at a

minimum,'anofficial of the recipient entity with authority to take corrective

action to end the discrimination." Id. citing Gebser v. Laso Vista Ind. Sch.

Dist., 524 U .5. 274, 290 (1998).

A review of Plaintiff's Second Amended Complaint indicates:

Dr. Toleno told Plaintiff's parents that her identity would beo

safeguarded; !{51

11.
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o Plaintiff was questioned by unidentified teachers and students

whether she was the one; fl57

o H.S. was shunned by teachers, staff, students and parents, called

a " slLrt" , "home wrecker" and other names; lf 6L

. After the arrestwas reported in the Pocono Record, unidentified

readers posted online identifying H.S. as the student involved

wirh Flatley; n 62

. The open hostility towards H.S. expressed by students, their

parents and teachers caused her to stop riding the school bus

and to eat lunch alone; fl 63

. H.S.'s picture did not appear in the senior yearbook; n69

Somewhatparadoxically, Plaintiff complains that despite the fact she

did not want her identity disclosed, she complains SASD did not proactively

"meet with students or the student body to quell their open hostility to H.S.

or counsel them that H.S." was a victim.

Absent from Plaintiff's Second Amended Complaint with respect to

these complaints of harassment and discrimination are any factual

allegations that she notified an appropriate individual that she was

experiencing such harassment. In fact, the only averment in the entire

12
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Second Amended Complaint concerning any notification of any complaint

to the SASD administration (other than Plaintiff's mother's conversation

with Dr. Toleno on December 23, 201.4), appears in paragraph 64, wherein

Plaintiff contends her mother "contacted her school principal to express

concerns for her daughter's emotional state after Flatley's arrest and

although the principal said he would check up on H.S. he never did." See

Exhibit "C," 164. Plaintiff does not identify when this contact occurred, and

further, she does not contend that the conversation included any complaints

regarding alleged harassment or shunning that would qualify AS

"notificattotl" by and appropriate person as required for a prima facie claim

under Title IX

Nowhere in the Second Amended Complaint does Plaintiff identify

that she 1) notified an " appropriate person" that she was experiencing

harassmen! or 2) that an " appropriate person" was aware of specific

instances of harassment and failed to act to prevent any such harassment.

Instead, Plaintiff's Second Amended Complaint continues to be

riddled with vague legal conclusions that the discrimination and harassment

was "known by the Administratiory school Board, Faculty and staff'" see

Exhibit "C" fl79(h).

13
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As held by the Third Circuit, "laft the motion to dismiss stage, we

accept as true all factual assertions, but we disre gard threadbare recitals of

the elements of a cause of action, legal conclusions, and conclusory

statements." ames v. Ci of Wilkes-Barre 700 F.3d 675, 681(3d Cir. 2012).

The averments provided by Plaintiff in her Second Amended Complaint are

not factual, but are rather "threadbare" paragraphs that track the requisite

language of a Title IX claim without providing arry actual support or basis

for that language.

Finally, as held by the United States Supreme Court in I)avis v.

Monroe Countlr Bd. of Educ.,526U.5.629 (1999), in order to sustain a Title

IX claim for student on student harassment, a Plaintiff must show that the

harassment was so severe that she was deprived of the access to educational

opportunities or benefits provided by the school.

A fair reading of Plaintiff's Second Amended Complaint reveals that

the only disruption she claims she suffered as a student at SASD was that

she stopped riding the bus, and that she ate lunch alone. By Plaintiff's own

admissions, she completed her junior and senior years at SASD, and

graduated on schedule inJune, 2015- See Exhibtt"C," 173'

74
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Plaintiff does not plead that her grades were affected, that she was

prevented from engaging in school activities, that her graduation was in any

manner delayed, or that as a result of the alleged harassment, she was

required to change schools or seek educational opportunities elsewhere

It is therefore respectfully submitted that Plaintiff failed to assert any

facts which would sustain a prima facie claim under Title IX. Plaintiff failed

to identify any appropriate individual or official who had actual notice of

either the sexual misconduct of Flatleyr or of the alleged harassment and

discrimination by fellow students, and therefore cannot show that SASD

acted with "deliberate indifference" or conscious disregard of her rights

Therefore, Plaintiff's Title IX claim should be dismissed as insufficient on its

C. Plaintiff Fails To Plead a Claim Under Which Relief May Be

Granted Under 42 U.S.C. S1983

In Counts Three and Four of Plainttff's Second Amended Complaint,

she asserts claims against SASD for municipal liability under 42 IJ.S.C.

S19g3. plaintiff appears to be claiming liability against SASD for first, acting

(or failing to act) under policy and'f or custom, and second, for failing to train

and.f orfailing to act with respect to teachers and students whom she claims

15

face.
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subjected her to harassment. Both claims are defectively pled, and are

insufficient to establish liability against SASD under 51983.

42U.5.C. 51983 provides that" [e]very person who, under color of any

statute, ordinance, regulation, custom, or usage . . . subjects, or causes to be

subjected, day citizen . . . or other person . . . to the deprivation of any rights,

privileges, or immunities secured by the Constitution and laws, shall be

liab1e to the par$ injured "In general, SL983 does not itself create

substantive rights, but instead provides a vehicle for vindicating a violation

of a federal right." S.K. v. North Alleghenlz School District, 168 F. Supp. 3d

786, 807 (W.D. Pa. 2016), citing Groman v. Township of Manalapan , 47 F . 3d

628, 633 (3d. Cir. 1995).In order to assert a cause of action under 51983, a

plaintiff must prove first, a violation of a right, privilege or immunity

secured by the Constitution and laws of the United States, and second, that

the violation was committed by a person acting under the color of state law

With respect to the first element of proof, "the first step is to identify

the exact contours of the underlying right said to have been violated." Id.,

citing of Sacramento v. Lewis 523 U.S. 833,841, n.5, 118 S. Ct. 1708,

rd.

140 L.Ed .2d 1043 (1998).

16
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With respect to Plaintiff's claim that Flatley was acting under the

direction and control of SASD, and acting pursuant to official policy or

custom of SASD which: did not prohibit " fraterrizatiott" between students

and teachers; using social media to befriend/communicate with students, or

prohibit high school students at the intermediate school during school

hours, this Court previously ruled that Plaintiff failed to plead the essential

elements to support a claim under 51983. Specifically, in his September 24,

2018 Memorandum Opinion, Judge Munley opined the Complaint did not

adequately allege knowledge of the sexual relationship between Plaintiff

and Flatley prior to December,201.4, that Plaintiff alleged no history of such

conduct within SASD, and that based upon the facts as pled, there was no

reason for SASD decision makers to believe that any policy would violate

students' constitutional rights.

The only averment Plaintiff added to her Second Amended Complaint

with respect to these allegations is that Dr. Toleno allegedly told Plaintiff's

mother that there had been a prior incident involving inappropriate social

media contact. Nowhere in the Second Amended Complaint does Plaintiff

detail the nature of this alleged contact, nor does Plaintiff allege that this

contact led to sexual misconduct between a student and member of the staff.

17
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Based upon the facts as pled in the Second Amended Complaint, Plaintiff

failed to plead any facts that suggest any policy of the District caused the

sexual misconduct of Flatley with the Plaintiff

It is submitted that Plaintiff failed to cure the defect in her claim

alleging municipal liability of SASD for the actions of Flatley, and therefore,

Plaintiff's 51983 claim should be dismissed.

In her Second Amended Complaint, Plaintiff adds averments that she

was subjected to alleged discrimination and harassment by students,

teachers, parents and staff. Plaintiff alleges the release of unspecified

information to a newspaper and other media "evidences a design and

intention to discourage and dissuade students and parents of students who

had been victimized by sexual discrimination or harassment from seeking

protection and minimizing the nafure and effects of serious incidents..." See

Exhibit " C;' 11117

Initially, it is not clear what constitutional right Plaintiff contends was

violated by SASD. While Plaintiff contends she suffered "violations of her

Constitution including but not limited to her right of personal security and

personal bodily integrity, and sexual harassment..." she does not identify

18

rights under Title IX and the Fourteenth Amendment to the U.S.
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how the alleged bullying she now contends she experienced violated her

Fourteenth Amendment rights. In fact, the only alleged damages cited by

Plaintiff related to the claim of bullying are that she no longer rode the bus,

and she ate lunch alone. However, Plaintiff admits she continued her

education at SASD, and graduated from SASD on schedule.

The Third Circuit Court of Appeals has recognized that "[i]ndividuals

have a constitutional liberfy interest in personal bodily integrity that is

protected by the Due Process Clause of the Fourteenth Amendment."

Phillips v. Cntlz. of Allegheny,5L5 F.3d 224,225 (3d Cir. 2008). With respect

to claims that harassment occurred by teachers, students and parents, this

Court noted that" [g]enerally, the Due Process Clause does not impose an

affirmative duty upon the state to protect citizens from the acts of private

individuals. " Brtdses ex rel. D.B. v. Scranton School Dist.,66 F.Supp.3d 570,

580 (M.D. Pa. 201.4), citing Sanford v. Stiles 456 F.3d 298, 303-0a (3d. Cir.

2006). Two exceptions to this rule have been recognuzed: where a "special

relationshrp" exists, or when a" state created danger" is involved.

Though Plaintiff pled neither theory imposing a duty on SASD, both

will briefly be addressed.

19
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The Third Circuit previously addressed whether a special

relationship " exists between a school district and student in Morrow v.

Balaski, 719 F.3d 160 (3d. Cir. 2013). Ir, Morrow two students and their

parents brought an action against a school district and assistant principal

alleging the students were subjected to bullying in the form of threats,

assaults, and racial intimidation at the hands of a fellow student. The school

district filed for summary judgment which was granted. On appeal, the

Third Circuit affirmed the grant of summary fudgment, holding that absent

"unique and narrow circumstances," a " special relationship" does not exist

between a public school and its students giving rise to a duty on behalf of

the school district to protect against the acts of private individuals. Id. at17'1..

As it applies in this matter, Plaintiff did not plead any facts which

would establish that a "special relationship" existed between herself and

SASD such as would create a duty on the part of SASD to protect her from

alleged bullying by other students or their parents. Though Plaintiff

contends that" teachers" engaged in this harassment as well, Plaintiff fails to

identify any teacher by name, fails to identify the nature of the alleged

harassmen! and fails to identify who in the administration of SASD was

aware of the alleged harassment and/or how they became aware. Therefore,
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Plaintiff pled no facts which would create a duty on behalf of SASD with

respect to the alleged, unspecified harassment by students and parents she

contends she experienced in the Second Amended Complaint.

With respect to a "state created danger," the Third Circuit has

recognized that a state actor may be held liable under the 'state-created

danger' doctrine for creating a danger to an individual in certain

circumstances." Morrow 719 F.3d at 776. To prevail on a theory of state-

created danger, Plaintiff must prove: 1) the harm ultimate caused was

foreseeable and fairly direc! 2) a state actor acted with a degree of culpability

that shocks the conscience; 3) a relationship between the [district] and the

plaintiff existed such that the plaintiff was a foreseeable victim of the

defendant's acts, or a member of a discrete class of persons subject to the

potential harm brought about by the state's action as opposed to the public

in general; and 4) a state actor affirmatively used his or her authority in a

way that created a danger to the citizen or that rendered the citizen more

vulnerable to danger than had the state not acted at all. ld. at177 '

Initially, with respect to the alleged harassment by students and

parents, the only "iratrr-" alleged by Plaintiff was that she no longer rode the

bus, and she ate lunch alone. By her own admission, Plaintiff continued her
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education at SASD and graduated from SASD as scheduled. Therefore, it is

submitted that Plaintiff has failed to plead facts to satisfy even the first

element of a state created danger claim.

Second, Plaintiff pled no facts which would support a claim that SASD

acted in a way that would "shock the conscience." In this vein, Plaintiff's

averments are contradictory. On one hand, she contends that SASD

promised to keep her identity confidential, contends that Flatley's

suspension was "widely reported in local broadcast and print media

(though notably, she does not contend that SASD released any information

as to her identity). Plaintiff then contends that SASD should have made sure

"the entire school community knew H.S. was a victim," srtggesting SASD

should have publicly identified her for the purpose of educating the student

body

Regardless of the contradictory nature of these averments, Plaintiff's

Second Amended Complaint contains no facts which would suggest that any

action on behalf of SASD "shocked the conscience." Moreover, at no point in

the Second Amended Complaint does Plaintiff contend that she ever notified

any member of the SASD administration about the alleged harassment or

bullying.
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With respect to the third and fourth elements of a state created danger

claim, Plaintiff fails to satisfy either element as she failed to plead any

affirmative action on behalf of the District which made her more vulnerable.

As held by the Third Circuit, these elements are "predicated upon the state's

affirmative acts which work to the plaintiffs' detriments in terms of exposure

to danger." Bright v. Westmoreland Cnty., 443 F.3d 276,282 (3d. Cir. 2006).

With respect to the alleged bullying and harassment Plaintiff contends she

experienced at the hands of other students and parents, afair reading of her

complaints against SASD reveal they stem from not correcting such

behavior, despite the fact that Plaintiff atno time avers that she affirmatively

made any decision maker within SASD aware of such behavior

Plaintiff contends in Count IV of her Second Amended Complaint that

by students and parents caused harm. As held by this Honorable Court in

Bridges, supra, " ...it is difficult to see how the District's claimed failure to

provide adequate training...'created a new danger for [D.B] or rendered

[him] more vulnerable to danger than had the state not acted atall."' Bridges,

66 F.Supp.3d at584, citing Morrow,719 F.3d at178. This Court declined to

hold that an alleged failure to enforce a policy was equivalent to an
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affirmative act, and held that because there was no evidence that the District

used its authority in any way that created a danger to the plaintiff or

rendered plaintiff more vulnerable to danger, plaintiff was unable to

establish a substantive due process claim under a state created danger

theory.

As applied to H.S.'s claims, Plaintiff has failed to plead any of the

required elements for a state created danger theory to establish liability on

SASD for the alleged harassment subsequent to Flatley's arrest.

Finally, to the extent that Plaintiff contends that teachers engaged in

the alleged bullying and harassment, this Court has recognized that

instances of alleged psychological or verbal abuse by government actors

alone is"...not severe enough to qualify as a constitutional tort actionable

under 51983." Bridges 66F. Srpp. 3d at 585, citing S.M. v. Lakeland Sch. Dist.

148 F.Supp.2d 542 (M.D. Pa. 2001).

Perhaps most importantly, however, is the pervasive absence of any

averments in Plaintrff's Second Amended Complaint that any decision

maker of SASD had any knowledge of either the inappropriate conduct of

Flatley, or the alleged bullying and harassment of the Plaintiff subsequent to

Flatley's termination. At no point in the Second Amended Complaint does
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Plaintiff contend that she brought any of these complaints to the attention of

SASD; rather, she makes vague, overly broad legal conclusions of " rrotice"

that this Court has previously held to be insufficient.

As Plaintiff failed to sufficiently amend her claims, and failed to

provide any factual averments that, if true, would support a claim under

either Title IX or 51983 against SASD, it is submitted that all claims against

SASD should be dismissed with prejudice.

For the aforementioned reasons, Defendant, Stroudsburg Area School

District, respectfully requests that this Honorable Court enter the attached

Order, dismissing all claims against Stroudsburg Area School District with

prejudice.
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& WEBER & OBERLIES

P. CONNOR, III
JACOBELLI
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PA 19301

(610) 640-2810 - phone
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