
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE

AT KNOXVILLE

GORDON BALL, )
)

Plaintiff, )
)

v. ) No. ________________
)

AKIN GUMP STRAUSS HAUER )
& FELD LLP, the ESTATE OF )
RICHARD LESLIE WYATT, JR., and )
LAURENCE R. MACON, )

)
Defendants. )

________________________________________________________

COMPLAINT
 ________________________________________________________

Plaintiff, Gordon Ball, brings this action against the Defendants, Akin Gump Strauss

Hauer & Feld LLP (“Akin Gump”), the Estate of Richard Leslie Wyatt, Jr. (“Wyatt”) and

Laurence R. Macon (“Macon”)  (collectively, “Defendants”).  For his claims, Plaintiff would

state as follows:

I.   NATURE OF ACTION

1. This action involves the concerted efforts of one of the country’s largest law

firms and two of its former partners to deprive the Plaintiff, Knoxville, Tennessee attorney,

Gordon Ball (“Ball”), of his lawful share of attorney’s fees from the settlement of antitrust

claims in Food Lion, LLC, et al. v. Dean Foods Company, et al., No. 2:07-cv-00188-JRG

(In re Southeastern Milk Antitrust Litigation) (E.D. Tenn.).

2. Months after Ball had commenced that litigation in August 2007, by filing a

class action complaint on behalf of processed milk retailer, Fidel Breto (“Breto”), against

eight defendants, Ball telephoned Richard L. Wyatt, Jr. (“Wyatt”), a partner at Wahsington,

Case 3:19-cv-00071-PLR-DCP   Document 1   Filed 02/28/19   Page 1 of 24   PageID #: 1



DC-based Akin Gump Strauss Hauer & Feld LLP (“Akin Gump”) from Knoxville and

reached a verbal agreement with Wyatt and Akin Gump to jointly prosecute Breto’s claims

in that litigation.  Their agreement allowed Wyatt and other Akin Gump attorneys to join

Ball as co-counsel for Breto, with Akin Gump advancing litigation expenses and Ball and

Akin Gump sharing equally any attorney’s fees that might be recovered in the action.

3. In early 2017, almost ten years after Ball filed the litigation and brought Akin

Gump and Akin Gump partners Wyatt and Laurence R. Macon (“Macon”) into the case, and

after the Court had refused to certify a class of processed milk retailers, Wyatt, Macon and

Akin Gump shut Ball out of settlement discussions involving Food Lion’s claims, separately

settled Food Lion’s claims against three Defendants and devised a scheme by which Wyatt,

Macon and Akin Gump would refuse to pay Ball any portion of the millions of dollars in

attorney’s fees they recovered in those settlements.

4. To facilitate their scheme, Wyatt (who, by that point had become a partner at

another large law firm, Hunton & Williams LLP), Macon (who had left Akin Gump to start

his own law firm, The Macon Law Firm) and Akin Gump froze Ball out of the settlement

negotiations between Food Lion and the three settling defendants.  Wyatt and Macon falsely

maintained that Ball had never actually represented Food Lion in the litigation he had

commenced, and was therefore not entitled to any share of the attorney’s fees recovered in

the case.

5. Of course, the course of the proceedings in the In re Southeastern Milk

Antitrust Litigation makes clear that Ball and Wyatt (of Akin Gump, then Hunton &

Williams LLP) and Macon (of Akin Gump, then The Macon Law Firm) and Akin Gump all

jointly represented Food Lion throughout the nearly ten years of litigation.  Filings made
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on behalf of Food Lion in the litigation routinely listed Ball as one of Food Lion’s attorneys. 

The record in that proceeding reveals that the district judge believed clearly believed that

Ball, Wyatt, Macon and Akin Gump jointly represented Food Lion throughout the

proceedings.  

6. Significantly, Ball, Wyatt, Macon and Akin Gump had entered into an

identical agreement years earlier and jointly prosecuted another antitrust action.  The

course of conduct between Ball, Wyatt and Macon from Akin Gump’s entry into that

litigation through almost ten years of litigation in the In re Southeastern Milk Antitrust

Litigation largely corroborates the parties’ responsibilities of both representation and

prosecution, as well as the terms of the fee allocation agreement.

7. Ball’s fee allocation agreement with Wyatt and Akin Gump was a valid and

enforceable contract.  Ball performed his part of the agreement by allowing Wyatt and Akin

Gump to come into the Breto litigation and jointly prosecute that litigation with him for

almost ten years, after which they received a substantial attorney’s fees by settling Food

Lion’s claims against DFA and NDH and also against Dean Foods.  After receiving their fees,

Wyatt (now at Hunton & Williams) and Akin Gump failed to perform their end of the

bargain, materially breaching their agreement with Ball by failing to share any of the

attorney’s fees they had recovered in the litigation with him, much less the agreed upon

amount.  By Wyatt and Akin Gump’s breach of the agreement, Ball suffered damages, the

amount of which will be determined at trial.

II.   JURISDICTION AND VENUE

8. This Court has subject matter jurisdiction of this action, pursuant to 28 U.S.C.

§ 1332, because the matter in controversy exceeds $75,000, exclusive of interest and costs,
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and is between citizens of different states.  Ball is a citizen and resident of Knox County,

Tennessee.  Defendant Akin Gump Strauss Hauer & Feld LLP (“Akin Gump”), operates as

a limited liability partnership under the laws and regulations of numerous jurisdictions

both inside and outside the United States, including the State of New York.1  Defendant

Laurence Macon (“Macon”) is a citizen and resident of the State of Texas.  Upon

information and belief, before his death on November 29, 2018, Richard Leslie Wyatt, Jr.,

was a citizen and resident of the State of Maryland.  Wyatt’s estate is being probated in

Montgomery County, Maryland, No. W97586, by his personal representatives, Laurence J.

Hoffman, 13850 Parc Drive, West Palm Beach, Fl 33410, and David S. Kovsky, 100 N. 18th

Street, Suite #710, Philadelphia, Pa 19103.

9. Venue is proper in this Court because Ball resides in Knoxville, Knox County,

Tennessee, the agreement breached by the Defendants was made an entered into here, and

Ball’s damages occurred here.

III.   PARTIES

10. Plaintiff, Gordon Ball, is a citizen and resident of Knox County, Tennessee,

residing at 7001 Old Kent Drive, Knoxville, Tennessee 37919.

11. Defendant, Akin Gump, operates as a limited liability partnership under the

laws and regulations of numerous jurisdictions both inside and outside the United States,

including New York.  Akin Gump, headquartered in Washington, D.C., is an American

international law firm and the largest lobbying firm in the United States, by revenue.  With

1For the purposes of this Complaint, “Akin Gump” means Akin Gump Strauss Hauer &
Feld LLP, Akin Gump Strauss Hauer & Feld and Akin Gump LLP, a limited liability
partnership under the laws of New York.
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more than 900 attorneys, the firm has offices in Dallas, Washington, D.C., San Antonio,

Houston, Irvine, Fort Worth, New York, Moscow, Philadelphia, London, Los Angeles,

Longview, San Francisco, Beijing, Hong Kong, Singapore, Abu Dhabi, Dubai, Frankfurt,

Geneva and Hartford.  Akin Gump is widely considered to be among the most profitable law

firms in the nation.  Akin Gump may be served through its Registered Agent, C T

Corporation System, 28 Liberty St., New York, New York, 10005.

12. Defendant Laurence R. Macon is a citizen and resident of San Antonio, Texas,

and may be served at 750 Rittiman Road, San Antonio, TX 78209.

13. Upon information and belief, before his death on November 29, 2018, Richard

Leslie Wyatt, Jr., was a citizen and resident of the State of Maryland.  Wyatt’s estate is being

probated in Montgomery County, Maryland, No. W97586, by his personal representatives,

who may be served as follows: Laurence J. Hoffman, 13850 Parc Drive, West Palm Beach,

Fl 33410, and David S. Kovsky, 100 N. 18th Street, Suite #710, Philadelphia, Pa 19103.

IV.   FACTUAL ALLEGATIONS

14. In June 2007, Gordon Ball (“Ball”), an attorney in Knoxville, Tennessee,

began investigating antitrust claims against eight potential Defendants, including Dean

Foods Company (“Dean Foods”), National Dairy Holdings, L.P. (“NDH”) and Dairy Farmers

of America, Inc. (“DFA”).  The claims involved alleged violations of 15 U.S.C. § 1 of the

Sherman Antitrust Act.  Generally, the allegations were that Dean Foods, the largest milk

bottler in the country, had conspired with DFA, a raw milk supplier/milk processor, to

divide markets and restrict output.

15. Ball’s client, Fidel Breto (“Breto”), was a retailer of processed milk.  On August

9, 2007, on behalf of Breto, Ball commenced a class action lawsuit in the Northeastern
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Division of the United States District Court for the Eastern District of Tennessee, styled

Breto v. Dean Foods Co., et al., No. 2:07-cv-00188 (E.D. Tenn.), alleging violations of 15

U.S.C. § 1 of the Sherman Antitrust Act against Dean Foods, NDH, DFA and others.

16. Similar actions had recently been filed in a second district, the United States

District Court for the Middle District of Tennessee, on behalf of other plaintiffs.  At least

two other related actions were also filed in the Eastern District of Tennessee after the filing

of Breto’s case.

17. On September 12, 2007, Dean Foods moved the Judicial Panel on

Multidistrict Litigation (“MDL Panel”) to transfer the Breto action to the Middle District

of Tennessee for coordinated proceedings.

18. On behalf of Breto, Ball opposed centralization of the related actions in the

Middle District of Tennessee, suggesting instead the Eastern District of Tennessee as a

forum for coordinated pretrial proceedings.  After full briefing, the MDL Panel transferred

all of the related cases to the Eastern District of Tennessee, styling the actions as the In re

Southeastern Milk Antitrust Litigation, No. 2:08-md-01000 (E.D. Tenn.).

19. Ball had recently concluded other antitrust litigation in the United States

District Court for the District of South Carolina in which he partnered with Richard L.

Wyatt, Jr. (“Wyatt”) and Laurence R. Macon (“Macon”), partners in one of the country’s

largest law firms, Akin Gump.  Working together with a third group of lawyers from South

Carolina, the joint prosecution resulted in a substantial settlement after years of hard-

fought litigation.  For that reason, Ball saw Wyatt and Akin Gump as attractive partners

with which to litigate the In re Southeastern Milk Antitrust Litigation.
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20. In Spartanburg Regional Healthcare System v. Hillenbrand Industries, Inc.,

No. 7:03-2141-25 (D. S.C.), Ball and his South Carolina co-counsel had filed the antitrust

case for Spartanburg Regional Healthcare System on behalf of hospitals victimized by an

illegal tying arrangement in the sale of hospital beds by Hillenbrand Industries, Inc., Hill-

Rom, Inc. and Hill-Rom Company, Inc.  After Ball and his South Carolina co-counsel

defeated the efforts of the defendants to have the case dismissed, Ball discussed the case

with Wyatt, who agreed to bring his large law firm into the case and devote a number of

lawyers to it.  Akin Gump would also pay expenses to litigate the case toward trial.  The

three groups of lawyers verbally agreed to jointly prosecute the case, share the work and

share equally any attorney’s fee that might ultimately be recovered.

21. During the Spartanburg litigation, the plaintiffs’ lawyers mediated a dispute

over fees.  The mediated resolution resulted in Akin Gump receiving half the fee and Ball

and South Carolina co-counsel receiving the other half.  This aberration of the original

agreement occurred due to the amount of time Akin Gump lawyers wound up devoting to

the case.

22. For the Breto Action, Ball and Wyatt (who was acting on behalf of his law

firm, Akin Gump), negotiated a verbal agreement and understanding exactly like their

arrangement in the Spartanburg litigation, whereby the attorneys would jointly prosecute

the litigation against the defendants, Akin Gump would advance litigation expenses (for

which it would be reimbursed upon any recovery in plaintiffs’ favor), Wyatt and Akin Gump

would receive half of any attorney’s fee recovered in the litigation and Ball would receive

the other half.
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23. Wyatt represented to Ball, as he had in the Spartanburg litigation, that he had

the authority to contract on Akin Gump’s behalf.  Ball also realized that Wyatt had such

authority from Wyatt’s representation of Akin Gump throughout the Spartanburg

litigation.

24. After the MDL entered a transfer order, transferring the related Middle

District of Tennessee cases to the Eastern District of Tennessee, before Judge Greer, the

Court in the In re Southeastern Milk Antitrust Litigation set an initial pretrial conference

in the case for March 11, 2008.

25. On March 11, 2008, the Court held an initial case management conference. 

Wyatt, Todd M. Stenerson (“Stenerson”), and Laurence R. Macon (“Macon”), also of Akin

Gump, moved the Court for pro hac vice admission to be counsel for Breto, the only

plaintiff named in the case at that time.2  The Court entered an order granting those

applications on that same date.

26. On March 19, 2008, the Court ordered Breto to file an consolidated amended

complaint by April 28, 2008.

27. By March 28, 2008, Wyatt had convinced Food Lion to join the litigation.  On

that date, an amended class action complaint was filed in the Breto Action, modifying the

2At this time, Wyatt was trying to get Food Lion to join the case as an additional named
plaintiff and class representative.  However, at the time Wyatt, Macon and Akin Gump
joined Ball as co-counsel for Breto, Wyatt had yet to convince Food Lion to join the case.
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plaintiffs’ antitrust theory, adding Food Lion as a second named plaintiff and listing Ball,

along with Wyatt, Stenerson, Michael L. Converse (“Converse”) and Macon of Akin Gump,

as attorneys for both plaintiffs.3

28. Ball and Wyatt prepared a proposed case management order that would serve

to memorialize and gain Court-approval of a leadership structure to prosecute the litigation

and presented the proposal to the Court.

29. On April 1, 2008, the Court entered a case management order appointing Ball

as “liaison counsel” for the case and appointing Ball and Wyatt as “co-lead counsel for

plaintiffs in the coordinated action.  The Court outlined Ball and Wyatt’s joint and “specific

responsibilities” as lead counsel:

a. to determine, after appropriate consultation, the respective
parties’ positions on all matters and present, in brief, oral
argument, correspondence or other such fashion as may be
appropriate, such position to the Court and opposing parties
during pretrial proceedings;

b. Sign any amended complaints, motions, briefs, discovery
requests or objections, or notices on behalf of the respective
parties;

c. to initiate, coordinate and conduct all discovery;

d. to conduct all pretrial proceedings;

e. to consult with and employ experts;

f. to brief and argue motions;

g. to delegate specific tasks to other counsel to ensure that all
pretrial proceedings are conducted efficiently and effectively;

3During the course of the case, Wyatt left Akin Gump to become a partner at Hunton &
Williams and Macon left Akin Gump to start The Macon Law Firm.
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h. to conduct settlement negotiations and enter into settlement,
subject to approval by the Court;

I. to act as spokesperson at all pretrial, status or settlement
conferences;

j. to enter into stipulations with opposing counsel as necessary
for the conduct of the litigation;

k. to coordinate and communicate with, and prepare and
distribute status reports to, other counsel, including calling
meetings of counsel when deemed appropriate;

l. to designate specific counsel, or committees of counsel, with
primary responsibility for three main areas of responsibility: (1)
mediation, (2) discovery, and (3) pretrial litigation and motion
practice; and

m. to perform such other duties as may be incidental to proper
coordination of pretrial activities or as authorized by further
order of the Court.

[Breto v. Dean Foods Co., et al., No. 2:07-cv-00188 (E.D. Tenn.), Doc. 120, at Page ID#:

953-55].

30. The case was highly complex and was litigated in the district court and/or the

Sixth Circuit for nearly ten years, through motions to dismiss, discovery matters, summary

judgment motions, a motion for class certification, and pretrial motions, among other

matters.

31. Significantly, throughout the litigation, Breto and Food Lion’s filings

consistently listed Wyatt (at Akin Gump, and later, Hunton & Williams), Macon (at Akin

Gump, and later, The Macon Law Firm), and Ball as counsel for both Breto and Food Lion.4

4For instance, the Amended Complaint (filed by Wyatt on March 28, 2008) listed each of
them as collectively representing both plaintiffs [Doc. 118], a class certification filing
(again, by Wyatt, on August 27, 2009), listed Wyatt, Stenerson, and Ball as “Attorneys
for Plaintiffs Food Lion LLC and Fidel Breto, d/b/a Family Foods” [Doc.  260], as did a
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32. There were signs that Wyatt was considering not living up to the bargain he

made with Ball.  For example, in a text message on January 22, 2014, Wyatt informed Ball

that he had met with the management committee of his new law firm, Hunton & Williams,

and, apparently referring to any attorney’s fees award, stated that “they may want it all for

the firm.”  Wyatt would not elaborate on what he meant by that message.

33. Throughout the litigation, Ball encouraged his co-counsel to work toward for

a reasonable settlement of their clients’ claims against the defendants.  For instance, on

June 24, 2015, Ball sent an email to Wyatt telling him that he believed they had a “duty to

the class to resolve the case” and “explore a resolution.”

34. Seven years into the litigation, on January 25, 2016, the Court denied Breto

and Food Lion’s motion to certify a class of processed milk retailers.  In June 2016, Breto

and Food Lion’s petition for review of that order under Federal Rule of Civil Procedure 23(f)

was denied by the Sixth Circuit.

35. Five months later, on June 20, 2016, the Court set the case for trial, to begin

on March 28, 2017, and set deadlines for the filing of witness lists, exhibit lists, deposition

designations, courtroom technology notifications, motions in limine, jury instructions,

expert witness designations, and the final pretrial order, among other matters.

36. On November 16, 2016, in one of Breto or Food Lion’s first court-filings since

the denial of their Rule 23(f) petition in June, Wyatt inexplicably began filing documents

listing himself, other Hunton & Williams lawyers and Macon as “Counsel for Food Lion,”

summary judgment-related filing (by Wyatt, a January 12, 2010) (same) [Doc. 423],
Food Lion and Breto’s notice of appeal of the Court’s summary judgment (by Wyatt, on
April 26, 2012 [Doc. 672] (same).
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separately listing Ball as “Counsel for Breto.”  Neither the history of the litigation nor the

filings made on behalf of Food Lion and Breto throughout over nine years of litigation

implied or otherwise indicated that Wyatt and Hunton & Williams or Macon and Akin

Gump represented Food Lion only or that Ball represented Breto only, or, for that matter,

that Ball’s court-appointed roles as Liaison and Co-Lead Counsel for both Breto and Food

Lion had somehow been altered or modified.

37. This new filing pattern by Wyatt started just three weeks after Ball had heart

transplant surgery in October 2016.5  The surgery was followed by an extended period of

convalescence.

38. Knowing Ball was recovering from heart transplant surgery, Wyatt and Macon

began to manipulate or otherwise orchestrate a false set of facts to enable them to argue

that Wyatt, Hunton & Williams, Macon and Akin Gump did not represent Breto

individually, and more importantly, that Ball had never represented, and did not represent,

Food Lion, individually.

39. On December 22, 2016, District Judge Greer ordered the parties to attend

mediation.  On January 3, 2017, the attorneys for the parties to the Breto and Food Lion

litigation had a mediation conference with the Honorable Layne Phillips, the founder of

Phillips ADR Enterprises and a former United States District Judge and United States

Attorney.

5On October 20, 2016, the transplant coordinator at Vanderbilt University Hospital in
Nashville contacted Ball and informed him that a donor heart had been located and
surgery was scheduled for the following morning.  On Friday, October 21, 2016, Ball had
heart-transplant surgery at Vanderbilt University Hospital.
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40. Ball participated in the mediation session on January 3, 2017, via telephone. 

On Friday, February 3, 2017, following several telephone calls and/or email exchanges

between Ball and Macon regarding details of a proposed settlement with DFA, Macon

informed Ball that he was disputing Ball’s representation of Food Lion in the nearly ten-

year long litigation.  Ball promptly advised the Court of Macon’s charge.

41. Around this time, Ball also learned that Breto had recently received a letter

from Akin Gump that stated that Macon would be leaving that law firm and that Akin

Gump would be moving the Court to withdraw as Breto’s counsel of record.  Not only did

Akin Gump confirm its representation of Breto in this letter, but it also stated in the letter

that it was co-counsel with Breto along with  “Richard Wyatt and his team at Hunton &

Williams.”6

42. On February 6, 2017, Wyatt responded to Ball’s letter to the Court, telling the

Court he had never represented Breto individually, a charge Ball vehemently disputed and

also one completely contradicted by the docket in the Breto Action and In re Southeastern

Milk Antitrust Litigation.7

43. Evidence abounds in the public court record that Ball – along with Wyatt,

Akin Gump and Macon – represented Food Lion throughout the litigation.  Ball’s name

routinely appeared along with Wyatt’s and others on documents submitted by Breto and

6Two months later, Akin Gump still had not moved the Court to withdraw as Breto’s
counsel.  Nor had Macon notified the Court of his firm change.

7For instance, as alleged above, the docket in In re Southeastern Milk Antitrust
Litigation makes it clear that Wyatt, Akin Gump and Macon came into the case as
Breto’s attorneys before Food Lion was even a party in the case.  If they did not
represent Breto, who did they represent? 
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Food Lion as one of Food Lion’s lawyers, even before Breto and Food Lion moved for class

certification.

44. Throughout Ball’s representation of Food Lion in the Breto Action, Food Lion

never terminated Ball’s services, either with or without cause.  Nor was such termination

reflected by the dockets in the Breto Action or In re Southeastern Milk Antitrust Litigation

up to and including the dates of the settlements of Food Lion’s claims with DFA, NDH and

Dean Foods.

45. Upon information and relief, Judge Greer, who presided over the Breto and

Food Lion litigation for almost ten years, also believed that Ball, Wyatt, Macon and Akin

Gump jointly represented both Breto and Food Lion, individually, as named plaintiffs, and

as proposed class representatives.  His view is supported by the In re Southeastern Milk

Antitrust Litigation docket.

46. While Wyatt, Macon and Akin Gump suggested that Ball represented Food

Lion only in the context of Food Lion’s role as a proposed class representative and not

individually is simply unsupported by facts or the record.  After all, Ball, Wyatt, Akin Gump

and Macon jointly prosecuted the claims of Breto, and later Breto and Food Lion, from

August 2007 to May 2009, before Breto and Food Lion even filed a motion to certify a

class.  That motion was ultimately denied more than six years later, in January 2016.  See

Food Lion, LLC v. Dean Foods Co., 312 F.R.D. 472 (E.D. Tenn. 2016).

47. Before Wyatt, Akin Gump and Macon ever appeared as lawyers in the case,

Ball and his staff had investigated Breto’s claims, drafted the original class action complaint

and filed it on Breto’s behalf.  They also opposed Dean Food’s motion to transfer all of the

actions against Dean Foods, DFA, NDH and other defendants to the Middle District of

-14-

Case 3:19-cv-00071-PLR-DCP   Document 1   Filed 02/28/19   Page 14 of 24   PageID #: 14



Tennessee and instead successfully sought transfer of the actions to the Eastern District of

Tennessee before the Judicial Panel on Multidistrict Litigation.

48. After Wyatt, Akin Gump and Macon’s entered their appearances for Breto and

Food Lion, Ball and his staff helped draft the amended complaint, prepared case

management reports and proposed orders, engaged in extensive legal research throughout

the nearly ten-year litigation, responded to discovery, appeared at numerous hearings,

participated in depositions, strategy meetings and conferences, motion, brief and response

preparation, participated in two separate appeals (reversing the district court’s summary

judgment and a Federal Rule of Civil Procedure 23(f) petition), mediation conferences,

communicating via telephone and email with co-counsel, and pretrial preparation,

including reviewing motions in limine, proposed jury instructions and engaged in meet and

confer conferences with the Defendants’ attorneys, among other actions.

49. On February 22, 2017, Food Lion, DFA and NDH submitted a stipulation

signifying that they had settled the litigation between them.  On March 17, 2017, a similar

stipulation was submitted by Breto indicating the resolution of his claims against DFA and

NDH.  Upon information and belief, Food Lion settled its claims against DFA and NDH for

a total of $19,950,000. 

50. On March 21, 2017, Breto and Dean Foods submitted a stipulation that they

had settled the litigation between them.  On March 27, 2017, Food Lion and Dean Foods

submitted a similar stipulation indicating the resolution of Food Lion’s claims against Dean

Foods.  Food Lion settled its claims against Dean Foods for an undisclosed amount.
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51. Neither Wyatt nor Akin Gump has abided by the terms of their fee allocation

agreement with Ball, and have, upon information and belief, unlawfully retained all of the

attorney’s fees.

V.   CLAIMS FOR RELIEF

COUNT ONE – BREACH OF CONTRACT

(Against Wyatt and Akin Gump)

52. Plaintiff repeats, as if stated verbatim, each of the foregoing allegations with

the same force and effect as if fully set forth herein.

53. To facilitate their arrangement to jointly prosecute the claims of Breto, Food

Lion and/or a potential class of processed milk retailers, Ball and Wyatt (acting on behalf

of Akin Gump) made the following promises:

■ Ball agreed to let Wyatt, Macon and Akin Gump enter
appearances in the Breto litigation on behalf of Breto;

■ Ball and Wyatt agreed to jointly prosecute the litigation on
behalf of the named plaintiff(s) and/or a (proposed) class of
processed milk retailers;

■ Ball agreed to allow Wyatt to bring his own client, Food Lion,
into the case as an additional named plaintiff and proposed
class representative;

■ Akin Gump agreed to devote attorneys and litigation support
on behalf of the plaintiffs;

■ Akin Gump agreed to advance litigation expenses for the
case; and

■ Ball and Wyatt (acting on behalf of Akin Gump) agreed that
any attorney’s fee recovered for the plaintiffs or for unnamed
class members in the litigation would be shared equally.
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54. The keystone of this agreement was that Ball, Wyatt and Akin Gump would

jointly prosecute the Breto Action on behalf of Breto (and also on behalf of Food Lion, if

Wyatt could convince Food Lion to join the litigation) and that they would share any

attorney’s fee that might result from the plaintiffs’ claims against DFA, NDH and Dean

Foods.

55. Pursuant to that mutually-beneficial agreement, Ball is entitled to an equal

share of the gross attorneys’ fees that resulted from Food Lion’s settlements with DFA,

NDH and Dean Foods.

56. Construing the agreement as a whole, along with the parties’ course of dealing

over the almost ten years of the Southeastern Milk Antitrust Litigation and four years of

the Spartanburg litigation, the purpose of Ball’s agreement with Wyatt and Akin Gump was

to provide specified responsibilities and benefits to Ball and to Wyatt and Akin Gump.

57. Ball fully performed – in all respects – his obligations under the agreement.

58. Wyatt and Akin Gump have materially breached the fee agreement by, among

other things, (a) failing to disclose and otherwise concealing the terms of the two Food Lion

LLC v. Dean Foods, et al. settlements with Ball; and (b) failing to remit the attorney’s fees

to which Ball is entitled pursuant to the aforementioned fee agreement.  Not only have

Wyatt and Akin Gump failed to pay Ball his fair and equal share of the attorney’s fees

recovered as a result of the settlements, but they have failed to pay Ball any sum at all out

of those two settlements.

59. Instead, Wyatt, Macon and Akin Gump merely converted all of the attorney’s

fees recovered in the case to their own use, including, upon information and belief, sharing

a substantial portion of the fees with Wyatt’s new law firm, Hunton & Williams LLP.
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60. Wyatt and Akin Gump have failed or otherwise refused to provide a justifiable

reason for their failure to live up to her contractual obligations.

61. Ball has  suffered  damages resulting from the breach, as well as pre-and

post-judgment interest.

62. Pursuant to the fee allocation agreement, Plaintiff is entitled to half of the

attorney’s fees from the Food Lion settlements with DFA, NDH and Dean Foods.

63. Ball demands judgment against Wyatt and Akin Gump for damages, interest

and costs of suit.

COUNT TWO

BREACH OF IMPLIED COVENANT OF
GOOD FAITH AND FAIR DEALING

(Against Wyatt and Akin Gump)

64. Plaintiff repeats, as if stated verbatim, each of the foregoing allegations with

the same force and effect as if fully set forth herein.

65. Under Tennessee law, Wyatt and Akin Gump were required to act in good

faith and deal fairly with Ball, including abiding by the terms of their agreement and

ensuring that Ball wbe compensated in accordance with its terms for the agreed upon fee

split.

66. The purpose of the implied covenant of good faith and fair dealing is to

protect the parties’ reasonable expectations and the covenant requires parties to perform

under the contract in good faith.

67. Ball at all times complied with his contractual obligations and acted in good

faith in relation thereto.
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68. Wyatt and Akin Gump acted in bad faith when they began making efforts to

repudiate the agreement when Wyatt suggested that Hunton & Williams wanted “all of”  the

attorney’s fee from the litigation and that Ball did not represent Food Lion.  They also

unfairly interfered with Ball’s reasonable expectation that he would receive half of the

relevant gross attorney’s fees.

69. The conduct of Wyatt and Akin Gump is contrary to the reasonable

expectations of Ball under the fee sharing agreement.

70. By reason of Wyatt and Akin Gump’s breach of the implied covenant of good

faith and fair dealing, Ball has suffered damages in an amount to be determined at trial.

COUNT THREE

UNJUST ENRICHMENT

(Against Wyatt and Akin Gump)

71. Plaintiff repeats, as if stated verbatim, each of the foregoing allegations with

the same force and effect as if fully set forth herein.

72. Wyatt and Akin Gump benefitted from their wrongful acts as alleged herein

and it would be inequitable for them to be permitted to retain the benefit of an unfair share

of the attorney’s fees recovered out of Food Lion’s settlements with DFA, NDH and Dean

Foods.

73. Ball has exhausted any available administrative remedies.

74. By reason of Wyatt and Akin Gump’s retention of legal fees due to Ball, and

their failure to provide such fees to Ball, Wyatt and Akin Gump have been unjustly

enriched.
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75. As a result of Wyatt and Akin Gump’s conduct, as alleged herein, they should

make full restitution to Ball in an amount to be determined at trial.

COUNT FOUR

QUANTUM MERUIT

(Against Wyatt and Akin Gump)

75. Plaintiff repeats, as if stated verbatim, each of the foregoing allegations with

the same force and effect as if fully set forth herein.

76. Under Tennessee law, an award for quantum meruit must be based on the

reasonable value of the services based on the “customs and practices prevailing” in the kind

of business involved.

77. From June 2007, when Ball first began investigating the case, until March

2017, Ball and his law office expended 1,779 hours on the In re Southeastern Milk Antitrust

Litigation in fulfilling his obligations, as directed in the Court’s April 2008 case

management order appointing him as liaison and co-lead counsel for Breto and Food Lion.

78. This was very complex antitrust litigation, presenting numerous novel and

difficult questions.  The dockets of the Breto Action, No. 2:07-cv-00188 (E.D. Tenn.) and

In re Southeastern Milk Antitrust Litigation, No. 2:08-md-01000 and the two appeals in

the Sixth Circuit (and one to the United States Supreme Court) reveal the complexity of the

litigation and the novel issues it presented.  See e.g., Food Lion, LLC v. Dean Foods Co. (In

re Southeastern Milk Antitrust Litig.), 739 F.3d 262 (6th Cir. 2014); Dean Foods Co. v.
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Food Lion, LLC, 135 S. Ct. 676 (2014); Food Lion, LLC v. Dean Foods Co., 2016 U.S. Dist.

LEXIS 42180 (Mar. 30, 2016).

79. Ball has a national law practice and nearly thirty (30) years of experience

litigating complex antitrust actions and other complex litigation.  He has recovered billions

of dollars for his clients and has successfully litigated numerous cases that other attorneys

have declined.  As Judge Greer recognized when he appointed Ball as co-lead counsel for

the plaintiff retailers, Ball brought the skills requisite to perform the necessary legal services

to the case.

80. Ball’s engagement and responsibilities as co-lead counsel in the Breto Action

precluded him from accepting and/or working on other cases at various points during the

almost ten years of litigation.

81. Ball’s customary and historical hourly rates for clients during the litigation

ranged from $800 to $975.  Other hourly rates for timekeepers at Ball’s law office who

performed work on the litigation over the nine-year litigation were $135 and $300. Upon

information and belief, these rates were customarily charged in the locality for similar legal

services in complex antitrust cases.

82. Although the plaintiffs were unable to obtain certification of a class of

retailers, as they had long sought, the settlements by Food Lion after almost ten years of

litigation were, upon information and belief, excellent results.

83. Ball took on the Breto Action on a contingency basis, with no guarantee that

he would ever recover a fee sufficient to repay him for his time and efforts expended or

recover out-of-pocket expenses he advanced in the litigation.
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84. Ball demands judgment against Wyatt and Akin Gump, for damages, interest

and costs of suit, to be determined at trial.

COUNT FIVE

CONVERSION

(Against Wyatt, Akin Gump and Macon)

85. Plaintiff repeats, as if stated verbatim, each of the foregoing allegations with

the same force and effect as if fully set forth herein.

86. Wyatt, Akin Gump and Macon devised a scheme to appropriate Ball’s share

of the attorney’s fees from the Food Lion settlements with DFA, NDH and Dean Foods to

their own use and benefit.  For example, after years of litigating the case with Ball, Wyatt

and Macon falsely represented that Ball had never represented the interests of Food Lion

in the litigation and that they had never represented Breto, both of which allegations are

flatly contradicted by the public court dockets and court-filings, as well as the parties’

course of dealing.

87. Wyatt, Akin Gump and Macon exercised dominion over Ball’s portion of the

attorney’s fees from the Food Lion settlements with DFA, NDH and Dean Foods and never

remitted to Ball any portion of those attorney’s fees, much less the attorney’s fees previously

agreed upon.

88. Wyatt, Akin Gump and Macon did all of this in direct defiance of Ball’s

contractual rights to an equal share of the gross attorney’s fees from the settlements.

89. By reason of Wyatt, Akin Gump and Macon’s conversion of Ball’s share of the

attorney’s fees, Ball has suffered damages in an amount to be determined at trial.
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90. Ball demands judgment against each of the Defendants, jointly and severally,

for damages, interest and costs of suit.

COUNT SIX

CIVIL CONSPIRACY

(Against Wyatt, Akin Gump and Macon)

91. Plaintiff repeats, as if stated verbatim, each of the foregoing allegations with

the same force and effect as if fully set forth herein.

92. Wyatt, Akin Gump and Macon conspired and acted in concert or pursuant to

a common design to deprive Ball of his rightful share of the attorney’s fee from the Food

Lion settlements with DFA, NDH and Dean Foods.  Alternatively, each of the Defendants

gave substantial assistance and encouragement to the other for that purpose.

93. Defendants’ common design – to shut Ball out of Food Lion’s settlements with

DFA, NDH and Dean Foods and to deprive him of any share of the attorney’s fees

whatsoever – was accomplished by their concerted action, including their false

misrepresentations that Ball had never represented Food Lion in the first place and that,

if he did, it was only in Food Lion’s role as a proposed class representative and not

individually.

94. Defendants’ actions were made for an unlawful purpose, or a lawful purpose

by unlawful means, and resulted in substantial financial injury to Ball.

95. Macon, while not a party to the agreement between Ball and Wyatt and Akin

Gump, nevertheless aided and abetted Wyatt and Akin Gump’s breach of their fee

agreement with Ball, participated in the conversion of Ball’s share of the attorney’s fees

earned from the Food Lion settlements and participated in the inequitable conduct leading
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to Wyatt and Akin Gump being unjustly enriched, and to Macon also being unjustly

enriched.

96. By reason of Defendants’ civil conspiracy, Plaintiff has suffered damages.

VI.  PRAYER FOR RELIEF

A. That Summons issue and the Defendants be required to answer, according to

law.

B. That Plaintiff be awarded a judgment for damages against the Defendants in

an amount to be determined at trial, plus pre-judgment and post judgment interest.

C. That Plaintiff be awarded restitution for Defendants’ unjust enrichment.

D. That Plaintiff be awarded costs and such other further relief as is necessary,

just and proper.

Respectfully submitted this the 28th day of February, 2019.

/s/ Gordon Ball                      
Gordon Ball, Esq.
Tenn. Bar #: 001135
GORDON BALL LLC
7001 Old Kent Drive
Knoxville, TN 37919
Telephone: 865.525.7028
Fax: 865.525-4679
Email: gball@gordonball.com
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