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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UPPER PERKIOMEN SCHOOL
DISTRICT,

:
:
:

Plaintiff/Respondent. :
:

v. :
:

CIVIL ACTION NO. 17-5280-MMB

D.G., by and through His Parents and
Natural Guardian, E.G. and K.G.,

:
:

Defendants/Petitioners. :
:

PLAINTIFF UPPER PERKIOMEN SCHOOL DISTRICT’S CROSS-MOTION FOR
JUDGMENT ON THE ADMINISTRATIVE RECORD TO GRANT THE DISTRICT’S

APPEAL

Plaintiff, the Upper Perkiomen School District (the “District”), by and through its

undersigned counsel, hereby moves for Judgment on the Administrative Record to grant the

District’s Appeal, and to reverse in part the Decision of Hearing Officer Linda Valentini of the

Pennsylvania Department of Education, Office of Dispute Resolution. Specifically, the District

seeks reversal of the findings that: (1) The District failed to appropriately evaluate and assess

Student after a concussion he suffered in September of 2016; (2) D.G. was denied a Free and

Appropriate Public Education (“FAPE”) from the start of the second semester of the 2016-2017

school term to January 22, 2017; and (3) the awards of an independent neuropsychological

evaluation at public expense and compensatory education to the Student.1 The District

incorporates the attached Memorandum of Law herein as if set forth at length.

1 As discussed below, the first semester of the 2016-2017 school term was still in session on January 22, 2017
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The District respectfully requests that this Honorable Court grant its Cross-Motion for

Judgment on the Administrative Record, reverse the findings of the Hearing Officer noted above,

and enter judgment in the District’s favor.

WISLER PEARLSTINE, LLP

By: s/ Claudia L. Huot
Dated: April 27, 2018 CLAUDIA L. HUOT, ESQUIRE

Pa. Bar No. 44460
AHMER H. SHERIFF, ESQUIRE
Pa. Bar No. 318590
460 Norristown Road, Suite 110
Blue Bell, PA 19422
(610) 825-8400
Attorneys for Plaintiff,
Upper Perkiomen School District

Case 2:17-cv-05280-MMB   Document 14   Filed 04/27/18   Page 2 of 24



{01603752 }

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UPPER PERKIOMEN SCHOOL
DISTRICT,

:
:
:

Plaintiff/Respondent. :
:

v. :
:

CIVIL ACTION NO. 17-5280-MMB

D.G., by and through His Parents and
Natural Guardian, E.G. and K.G.,

:
:

Defendants/Petitioners. :
:

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF UPPER PERKIOMEN
SCHOOL DISTRICT’S CROSS-MOTION FOR JUDGMENT ON THE

ADMINISTRATIVE RECORD TO GRANT THE DISTRICT’S APPEAL

I. INTRODUCTION

The Upper Perkiomen School District (the “District”) brings this action to appeal the

Special Education Hearing Officer Decision, ODR File No. 19069/16-17 AS (hereinafter “H.O.

Decision”), attached hereto as Exhibit “A”,2 regarding the educational program for D.G.3 The

Hearing Officer’s Findings of Fact and the non-testimonial evidence presented at the hearing

clearly establish that the District conducted an appropriate evaluation and assessment of D.G.

after he sustained a concussion in September of 2016, and that the District provided D.G. a

FAPE under the applicable standards of Section 504 of the Rehabilitation Act, 29 U.S.C. §

794(a) throughout all times at issue in this matter. Therefore, the awards of an independent

neuropsychological evaluation and compensatory education must be reversed.

2 Although the Hearing Officer’s Decision is part of the administrative record, for the Court’s convenience,
a duplicate copy is attached hereto.

3 This Motion for Judgment on the Administrative Record to Grant the District’s Appeal will hereinafter be
referred to as the “Motion Re: District’s Appeal”.
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For these reasons, as set forth below in greater detail, the District is entitled to judgment

on the administrative record.

II. PROCEDURAL HISTORY AND FACTUAL BACKGROUND

D.G. (or “Student”) is a nineteen-year-old post-high school student who resided within

the boundaries of the Upper Perkiomen School District (the “District”) prior to graduating high

school in June of 2017. D.G. was originally identified as eligible for special education services in

2007, his third grade school year, and received special education services through an

Individualized Education Program (“IEP”) for a majority of his tenure in the District. In May of

2016, the District issued two Re-Evaluation Reports (dated May 5, 2016 and May 26, 2016) in

which the multi-disciplinary team arrived at the conclusion that D.G. was no longer eligible for

special education services. This conclusion was based on a review of records that included

background history, parent input, teacher input, state assessment scores, achievement test scores,

classroom based-assessments, and IEP progress monitoring data. D.G. had mastered all of his

IEP goals, and the school team determined that he was no longer in need of specially designed

instruction or accommodations. Parents did not agree with the District’s recommendation to exit

D.G. from special education services, and as such, D.G. began the 2016-2017 school term (his

senior year) with an IEP.

In August of 2016, prior to the start of the 2016-2017 school term, D.G., along with

several other football players, posted photographs on social media of themselves wearing

District-issued football uniforms with a large Confederate flag. Due to the racially and culturally

insensitive nature of this action, the coaches of the football team strongly reprimanded the

players and intended to remove them from the team. See HO Decision (Ex. “A”) at Findings of

Fact at ¶ 9. Parents asked D.G. to write an apology note; D.G. submitted a letter of apology to
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the District, which expressed, among other things, thoughts of suicide. Upon learning of this, the

District’s school counselor immediately contacted Parents, and requested permission to speak

with D.G. about these suicidal ideations. Id. at ¶ 10. The guidance counselor and school

psychologist met with Student to conduct a risk assessment, and determined that D.G. was not a

risk to himself. Id. at ¶ 11. Parents did not seek any further assessment or counseling services

after receiving the results of the District’s risk assessment. Id. Student was eventually permitted

to remain on the football team, but was suspended for several games.4 Id. at ¶ 12.

On or about September 6, 2016, during football practice, D.G. and another student

collided with one another, resulting in D.G. sustaining a concussion. On September 8, 2016, the

Family notified the District about D.G.’s concussion and D.G.’s medical visits regarding his

concussion. D.G. missed a significant amount of school as a result of the concussion, and

required a number of modifications and accommodations to allow him to access his education.

Upon the recommendation of BrainSTEPS, a consultative service established by the

Pennsylvania Department of Health to assist school districts and families with the re-entry of

students to school who have sustained brain injuries, the District developed and implemented a

§504 Service Agreement (“§504 Plan” ) to address D.G.’s needs as a result of this concussion.

Under the District’s implemented §504 Plan, and subsequently revised Plan, D.G. made

meaningful educational progress in light of his circumstances, and successfully graduated from

the District in June of 2017. D.G was also accepted to attend college.

On April 17, 2017, D.G., by and through his parents and natural guardians, E.G. and

K.G., (the “Family”) filed a Due Process Complaint alleging that D.G. was denied a free and

appropriate public education (“FAPE”) under §504 of the Rehabilitation Act of 1973 (“§504”)

and Chapter 15 of the Pennsylvania School Code. As a resolution, the Complaint sought,

4 Parent testified that Student was
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amongst other things: (1) an Independent Educational Evaluation (“IEE”) at District expense;

and (2) compensatory education from September of 2016 until April 17, 2017. The hearing took

place over two sessions on June 13, 2017 and July 18, 2017, after D.G. had already received his

high school diploma. The Hearing Officer issued her decision on September 4, 2017.

Thereafter, the District filed a Petition for Review with the Pennsylvania Commonwealth Court,

and the Family removed the matter to the United States District Court of the Middle District of

Pennsylvania The District filed a Motion to Transfer Venue, which was granted by the Middle

District Court and the District also initiated this action in the United States District Court for the

Eastern District of Pennsylvania.5

In her decision, Hearing Officer Linda Valentini (“Hearing Officer Valentini”) held that:

(1) “The District failed to appropriately evaluate and assess Student after a concussion sustained

in September 2016”; (2) the Family was entitled to an independent neuropsychological

evaluation; (3) the District denied Student FAPE “by not providing homebound instruction from

the date of the beginning of the second semester of the 2016-2017 school year through January

22, 2017”; and (4) “Under the BrainSTEPS framework, and the subsequent 504 Plan, the District

provided Student with appropriate accommodations and therefore no additional compensatory

education is due.” See H.O. Decision (Ex. “A”) at Order, p. 15.

The Hearing Officer erred in: (1) concluding that the District failed to appropriately

evaluate and assess D.G. after his concussion in September of 2016; (2) awarding an IEE to the

Family under §504; and (3) awarding compensatory education to the Family.

5 By agreement of the parties, the Court dismissed the action that was transferred from the U.S. District Court of the
Middle District of Pennsylvania, and this action remains.
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III. LEGAL ARGUMENT

A. Standard of Review

The Third Circuit has not specifically determined the standard of review applicable to an

appeal of a state administrative due process proceeding deciding only Section 504 (“§504”)

claims, as opposed to IDEA claims. T.F. v Fox Chapel Area School District, 589 Fed.Appx. 594,

2013 WL 5936411 (3d Cir. 2014). However, in reviewing an appeal of a state administrative

proceeding under the IDEA, district courts apply “a nontraditional standard of review, sometimes

referred to as modified de novo review.” See D.S. v. Bayonne Bd. of Educ., 60 F.3d 553, 564

(3d Cir. 2010) (internal citations and quotation marks omitted). As such, in reviewing an appeal

under the IDEA, the district court “must give due weight to the findings of the state hearing

officer.” See Ridley School District v. M.R., 680 F.3d at ___ (citing Bd. of Educ. v. Rowley,

458 U.S. 176, 206 (1982)). While there are overlaps in the similarities between the requirements

of the IDEA and §504, “courts have applied a traditional de novo standard to cases arising under

Section 504.” See Karrissa G. v. Pocono Mountain School District, 2017 WL 6311851, *5

(United States District Court for the Middle District of Pennsylvania) (December 11, 2017)

(internal citations omitted). In applying the traditional de novo standard of review in assessing

claims under §504, some courts have “follow[ed] suit while recognizing that the educational

professionals’ greater expertise with educational matters is nevertheless still a factor in the §504

context.” See Timothy F. v. Antietam School District, 2014 WL 1301955, *4 (United States

District Court for the Eastern District of Pennsylvania) (March 31, 2014). Here, regardless of

whether the Court applies a traditional or a modified de novo standard of review, it is abundantly

clear that Hearing Officer’s findings against the District and awards of an IEE and compensatory

education were contrary to the law.
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In Ridley School District v. M.R., 680 F.3d 260, 280 (3d Cir. 2012), the United States

Court of Appeals for the Third Circuit specifically stated that in order “to offer an ‘appropriate

education’ under the Rehabilitation Act, a school district must reasonably accommodate the

needs of the handicapped child so as to ensure meaningful participation in educational

activities and meaningful access to educational benefits.” Id. at 280. (Emphasis added). Just

as in Ridley, here the District similarly took “reasonable steps to accommodate [D.G.'s]

disabilities and include [him] in all class activities; it was not required to grant the specific

accommodations requested by Parents or otherwise make substantial modifications to the

programs that were used for all other students.” Id. At 282 (internal citations omitted).

Section 504 states, in relevant part, that “[n]o otherwise qualified individual with a

disability in the United States . . . shall, solely by reason of her or his disability, be excluded

from the participation in, be denied the benefits of, or be subjected to discrimination under any

program or activity receiving Federal financial assistance.” 29 U.S.C. § 794(a). The statute

defines “program or activity” to include “local educational agenc[ies].” 29 U.S.C. §

794(b)(2)(B). See T.F. v. Fox Chapel Area Sch. Dist., 589 Fed. Appx. 594, 598 (3d Cir. 2014).

As such, in order to establish a claim for denial of a FAPE in this matter, Appellants must

demonstrate that D.G.: “(1) has a disability; (2) was otherwise qualified to participate in a school

program; and (3) was denied the benefits of the program or was otherwise subject to

discrimination because of [his] disability.” S.H. ex rel. Durrell v. Lower Merion School District,

729 F.3d 248, 260 (2013) (internal citations omitted). Furthermore, in order to recover

compensatory damages under Section 504, Appellants must establish intentional discrimination.

Id. at 262.

Case 2:17-cv-05280-MMB   Document 14   Filed 04/27/18   Page 8 of 24



{01603752 } 7

B. The Hearing Officer Erred as a Matter of Law in Finding in Favor of
Defendants

1. The Hearing Officer Erred In Finding that the District Failed to Appropriately
Evaluate D.G. Under Section 504

The Section 504 regulations require school districts to individually evaluate a student

before classifying the student as having a disability or providing the student with special

education services. 34 C.F.R. § 104.35(b). Tests used for this purpose must be selected and

administered so as to best ensure that the test results accurately reflect the student’s aptitude or

achievement or other factor being measured, rather than reflect the student’s disability, except

where those are the factors being measured. Section 504 also requires that tests and other

evaluation materials include those tailored to evaluate the specific areas of educational need and

not merely those designed to provide a single intelligence quotient. 34 C.F.R. § 104.35(b).

The amount of information required during an evaluation is determined by the multi-

disciplinary team gathered to evaluate the student. The team should include persons

knowledgeable about the student, the meaning of the evaluation data, and the placement options.

The team members must determine if they have enough information to make a knowledgeable

decision as to whether or not the student has a disability. Therefore, the Section 504 regulations

require that school districts draw from a variety of sources in the evaluation process so that the

possibility of error is minimized. The information obtained from all such sources must be

documented and all significant factors related to the student’s learning process must be

considered. These sources and factors may include aptitude and achievement tests, teacher

recommendations, physical condition, social and cultural background, and adaptive behavior. 34

C.F.R. § 104.35(c).
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There is no dispute, and none was raised at the hearing, that D.G. qualified as an

individual with a disability due to his concussion suffered in September 2016. Moreover, the

evidence presented at the hearing shows that the District took the appropriate steps in its

evaluation of D.G. to determine both D.G.’s eligibility under Section 504, and to appropriately

accommodate D.G.’s needs as a result of the concussion. Contrary to the Hearing Officer’s

findings, the evidence proved that the District’s evaluation met the requirements for an

appropriate evaluation, based upon the team’s consideration of all of the medical information

presented by the Family and the thorough evaluation framework developed though the

BrainSTEPS process. The District drew from a variety of sources in the evaluation process,

including input from D.G., his parents, the school counselor, the school psychologist, and the

many healthcare professionals actively treating D.G.’s concussion symptoms whose reports were

based upon examinations, and neurological testing of D.G. In addition, the District had the

benefit of knowing the Student’s background as a student with a disability who previously had

received special education services. Upon reviewing all of the data presented, the team was

equipped to make a knowledgeable decision as to whether or not D.G. had a disability under

Section 504 and determined that no further assessments were necessary to provide appropriate

accommodations for D.G. As acknowledged by the Hearing Officer, the BrainSTEPS

framework accommodations, along with the 504 Plan accommodations, were appropriate and

assisted D.G. in successfully completing his senior year and receiving his high school diploma.

A review of the documentation provided to and considered by the District and the

BrainSTEPS team illustrates the depth of the District’s evaluation. After D.G.’s concussion, on

or about September 12, 2016, the District received an “Initial Concussion Return to School

Form” prepared by Upper Bucks Orthopaedics [sic], which recommended that D.G. not return to
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school until further notice. At this time, D.G. was on “brain rest” and no recommendation was

made for homebound instruction. Ex. “A” at Findings of Fact at ¶ 14. On or about September 26,

2016, the District received a follow-up report from Upper Bucks Orthopaedics recommending

that D.G. not return to school, that an evaluation by a BrainSTEPS team be conducted. Id. at ¶

15. BrainSTEPS is a consultative service established by the Pennsylvania Department of Health

to assist school districts and families with the re-entry of students who have sustained brain

injuries; BrainSTEPS provides a certified school psychologist to listen to the concerns of

districts and families and to “receive and review any available evaluations and medical reports.”

Id. at ¶ 20. Among other things, BrainSTEPS teams assist schools with school re-entry planning

and § 504 Plan development. Once a referral is made to BrainSTEPS, a team meeting is held at

which BrainSTEPS provides a certified school psychologist to hear concerns of districts and

families and to receive and review any evaluations and doctors’ reports. During the meeting, the

BrainSTEPS team creates a re-entry plan, called a “framework,” which is emailed to the school

team, parent, and student within 48 hours of the meeting. Id. Follow-up meetings are scheduled

at parent or district request. On October 2, 2016, D.G.’s counselor made the referral for a

BrainSTEPS evaluation. Id. at ¶ 18. Further, the District proceeded to follow the BrainSTEPS

process with fidelity, resulting in the school team providing appropriate accommodations to

address D.G.’s disability.

On or about October 4, 2016, the Children’s Hospital of Philadelphia (“CHOP”) issued a

report regarding D.G.’s return to school and recommended a number of accommodations toward

that end. Id. at ¶ 21. On or about October 6, 2016, the District received another follow-up report

from Upper Bucks Orthopaedics recommending a return to school for three (3) hours a day and,

that no homebound instruction would be necessary. Id. at ¶ 21. These reports were considered
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by the school team. In light of these recommendations, the District arranged for a meeting with

the Family on October 10, 2016, during which D.G.’s return to school was discussed at length.

Id. at ¶ 23. The District and the Family agreed that D.G. would have a modified schedule upon

his return, which would only include two classes – A.P. European History and Honors

Environmental Science. On October 11, 2016, the BrainSTEPS meeting was held with D.G., his

parents, the school counselor, the school psychologist, a school administrator and the

BrainSTEPS psychologist all present. At the meeting, the team discussed the numerous doctor

reports and recommendations made to date, and developed accommodations that could assist

D.G. with re-entry to school. Those accommodations were recorded by the school counselor.

Additionally, at the meeting, the school counselor devised D.G.’s schedule for the week. By the

end of the meeting, a framework was put together outlining the recommended accommodations

for D.G.’s return to school. Id. at ¶ 24. At this time, no further assessments were recommended

on account of D.G. having significant ongoing symptoms from the concussion. Within the

framework of BrainSTEPS, collecting data from rating scales is not recommended with a student

who is actively suffering from the symptoms of a concussion. Moreover, it was believed that

any additional assessments conducted would not have been an accurate representation of D.G.’s

abilities. N.T. at 289-299.

The BrainSTEPS “Framework,” a seventeen-page document which included a number of

suggested accommodations for symptoms resulting from D.G.’s concussion, was issued on

October 11, 2016. See S-11. On November 9, 2016, the District issued a §504 Evaluation Report

based on all the information provided by D.G., his parents, and the many doctors’ reports issued

by Upper Bucks Orthopaedics, CHOP, and Penn Neurologic Associates, P.C. (S-27, p. 1; N.T. at

425) In the §504 Evaluation Report, D.G. was identified as having a mild traumatic brain injury
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with vestibular/oculomotor dysfunction. It was determined that D.G.’s disability impacted his

reading, memory, learning, and concentration. See S-27.

An evaluation under the IDEA serves two purposes: identifying students who need

specialized instruction and related services because of an IDEA-eligible disability; and helping

IEP teams identify the special education and related services the student requires. 71 Fed. Reg.

46,548 (2006). See, e.g., A.W. v. Middletown Area Sch. Dist., 115 LRP 4105 (M.D. Pa.

01/28/15). The concept of an evaluation under Section 504 is essentially the same as it is under

the IDEA. 34 C.F.R. § 104.35. In Section 504, an evaluation is defined as the procedures under

34 CFR § 300.304 through 34 CFR § 300.311 used to determine if a child has a disability; and, if

so, the nature and extent of the student's resulting need for special education and related services.

34 C.F.R. § 300.15.

Hearing Officer Valentini held that the District’s §504 Evaluation “serve[d] to answer the

question of whether or not there is a disability,” but that “it completely fail[ed] to assess the areas

of potential disability Student may have been dealing with post-concussion.” See H.O. Decision

at p. 13. However, the latter statement is inconsistent with evidence presented and the Hearing

Officer’s ultimate findings. For example, the BrainSTEPS framework did address potential

behavioral and emotional changes that could result from a concussion, such as confusion,

forgetfulness, frustration with learning, difficulty organizing thoughts and words, and mood

issues, such as irritability, increase in losing temper, and anxiety or nervousness. The

BrainSTEPS team discussed whether D.G. had these symptoms, and where he did, noted specific

accommodations to be provided and used, both in school and at home. See S-11 at 4-6.

Furthermore, Hearing Officer Valentini also held that “Under the BrainSTEPS framework, and

the subsequent 504 Plan, the District provided Student with appropriate accommodations.” H.O.
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Decision at p. 15. The District’s §504 Evaluation Report incorporates the “BrainSTEPS consult

through [the] remainder of school, as needed.” See S-27. In addition, the §504 Plan incorporated

many of the accommodations suggested in the framework. See S-17. It is inconsistent and

contrary to legal precedent to hold that the accommodations that resulted from the BrainSTEPS

framework (and the §504 Plan) were appropriate, yet that the evaluation itself was not

appropriate. Rather, it logically follows that, if the §504 Plan was considered to be appropriate,

and resulted in assisting D.G. to successfully graduate from high school, the evaluation upon

which it was based was necessarily also appropriate.

2. The Hearing Officer Erred In Ordering an Independent
Neuropsychological Evaluation of D.G. Under § 504

Even assuming, arguendo, that the District’s §504 Evaluation was inappropriate, the

Hearing Officer erred in ordering that the District fund an independent neuropsychological

evaluation. It is noteworthy that while the Hearing Officer held that the independent evaluation

was to be completed within 6 months of her September 4, 2017 Order, no independent

neuropsychological evaluation was presented to the District by the Family during this time

frame. Hearing Officer Valentini held that the evaluation was “expected to 1) identify any

residual impairment in functioning and suggest strategies Student can use to accommodate for

this impairment; 2) serve as a formal evaluation for Student to present to college disability

offices so that if sequellae of the brain injury remain, appropriate accommodations and assistance

can be put in place; 3) assess whether Student requires therapy or counseling services to help

process the difficulty of dealing with any lingering impairment and/or to address mood issues

related to having a very different senior year than had been anticipated.” See Exhibit “A” at 13-

14. This finding is inconsistent with the law, as the purposes of an evaluation under the IDEA
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and §504 do not include and obligation of school districts to assist families in securing formal

evaluations to present to college disability offices, or to assess a student’s needs in the context of

post-secondary education. Rather, the purpose of an evaluation under §504 is to determine

whether a student qualifies with a disability under the law, and whether that student requires

accommodations to give the student meaningful access to the educational benefits. These

benefits are in the student’s current school-age program, not in a past-secondary program.

Parental rights to an IEE at public expense are established by the IDEA and its

implementing regulations. 34 C.F.R. § 300.502. This matter, however, does not fall within the

purview of the IDEA, but rather under Section 504. There is no express parental right to an IEE

under Section 504. Unlike the IDEA, neither the Chapter 15 Pennsylvania regulations governing

the obligations of school districts under Section 504 nor the federal regulations implementing

Section 504 specifically address a district’s obligations or the parents’ rights with respect to

evaluations under Section 504. West Chester Area Sch. Dist., 102 LRP 10354 (PSEA 2001).

Pursuant to 22 Pa. Code §15.6(d), a district is only required to “evaluate the information

submitted by the parents and send a written response to parents’ request” when the parents are

seeking services under Section 504. The district must request parental permission to evaluate the

student only if, after evaluation of the information submitted by the parents, “the school district

determines that it needs additional information before it can make a specific recommendation

concerning the parents’ request.” Id. In this matter, the District did not need any additional

information to grant the Family’s request for services under Section 504. As discussed above, the

District was provided with numerous reports from treating physicians, the BrainSTEPS

framework, parent input, teacher input, and student input.
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The District‘s May 26, 2016 Reevaluation Report, exiting D.G. from special education is

also relevant to the evaluation issue. The Family did not raise any specific disagreement with the

District’s Reevaluation recommending that D.G. be exited from special education. Even if the

Reevaluation Report was at issue in this case, the Family would not have been entitled to an IEE

at public expense, as the May 26, 2016 Reevaluation Report was appropriate. A PWN/PTRE was

issued proposing that the re-evaluation consist of achievement assessments and a review of

records. The Family agreed to the proposed re-evaluation and did not request that any other

assessments be conducted. S-3, p. 2; N.T. at 234-35. In administering the additional testing, the

school psychologist tailored the testing to the areas of concern – reading comprehension and

writing. Consequently, he administered the written expression composite and the listening

comprehension, reading comprehension, sentence composition, essay composition, and spelling

subtests of the WIAT-III as well as the writing fluency subtest of the WJTA-IV. S-4, pp. 10-12;

N.T. at 236. Clearly, there was no basis for which an IEE at public expense could have been

ordered. See e.g. E.M. v. Downingtown Area Sch. Dist., ODR #18638-16-17 (Valentini,

1/25/2017) (denying IEE where “the Parent has not expressed specific disagreement with the

District’s reevaluation but requests an IEE at public expense as part of a package of equitable

remedies,” student had been exited from special education, and reevaluation report was

appropriate).

3. The Hearing Officer Erred in Finding a Denial of FAPE “from the date
of the beginning of the second semester of the 2016-2017 school year
through January 22, 2017” and Awarding the Family Compensatory
Education

Section 504’s “negative prohibition is similar to the IDEA’s affirmative duty and also

requires schools that receive federal financial assistance to provide a [FAPE] to each qualified
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handicapped person who is in the recipient’s jurisdiction.” See Ridley School Dist. V. M.R., No.

11-1447, 2012 WL 1739709, *, 15 (3d Cir. May 17, 2012) (internal citations and quotation

marks omitted). “In the context of education, the Third Circuit has observed that there are few

differences, if any, between the IDEA’s affirmative duty and the substantive prohibitions of

Section 504…” See S.B. ex rel. M.B v. Haverford Township School Dist., No. 08-cv-0190-JF,

2009 WL 1657391, *, *2 (E.D. Pa. June 11, 2009) (internal citations omitted). Here, as argued

in detail below, the District provided D.G. with a FAPE during the 2016-2017 school term;

therefore, the District did not violate Section 504 as it did not discriminate against D.G. under §

504.

D.G. is not entitled to compensatory education because he was provided with appropriate

accommodations at all relevant times, which enabled him to have access to his educational

program, and successfully graduate. . The IDEA is clear that “[i]n matters alleging a procedural

violation, a hearing officer may find that a child did not receive a FAPE only if the procedural

inadequacies…impeded the child’s right to a free appropriate public education … or “caused a

deprivation of educational benefits.” See 20 U.S.C. § 1415(f)(3)(E)(ii). If there was no

substantive harm to the child because the child was receiving an appropriate education, then

compensatory education is not warranted. See Caitlin W. v. Rosetree Media School Dist., No.

03–6051, 2009 WL 1383304, *10-11 (E.D. Pa. May 15, 2009). Here, because the District

provided D.G. with a FAPE at all relevant times, the Hearing Officer erred by awarding D.G.

any compensatory education. D.G. suffered no substantive harm and is not entitled to any relief.

Hearing Officer Valentini even suggested that “it could be argued that at this point even a

belatedly produced or extremely poorly done evaluation is water over the dam given that Student

succeeded in accomplishing the school work needed for graduation.” See Ex. A at 13. Even if
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this Court finds that the District’s §504 Evaluation Report was inappropriate, it is clear that D.G.

did was not denied a FAPE during the 2016-2017 school term.

Because the Family filed the Due Process Hearing Complaint, the Family had the burden

of proof at the hearing to show that the District failed to provide D.G. with a FAPE in the least

restrictive environment. See Schaffer v. Weast, 126 S. Ct. 528, 537 (2005); L.E. v. Ramsey

Board of Education, 435 F.3d. 384, 391-92 (3d Cir. 2006). The Family did not prove this by a

preponderance of the evidence. See 20 U.S.C. §1415 (i)(2)(C)(iii). The IDEA requires that

districts provide a FAPE to all students who qualify for special education services. See 20

U.S.C. §1412. School districts “need not provide the optimal level of services, or even a level

that would confirm additional benefits, since the IEP required by IDEA represents only a ‘basic

floor of opportunity.’” Carlisle Area Sch. Dist. v. Scott P., 62 F.3d 520, 533-534 (3d Cir. 1995),

cert. denied, 517 U.S. 1135 (1996), quoting Rowley, 458 U.S. at 201). The Third Circuit has

clarified that “trivial” or “de minimus” benefit is required. See Polk v. Central Susquehanna

Intermediate Unit 16, 853 F.2d 171, 1179 (3d Cir. 1998), cert. denied, 488 U.S. 1030 (1989).

Hearing Officer Valentini held: “the District denied Student FAPE under Section 504 by

not providing homebound instruction from the date of the beginning of the second semester of

the 2016-2017 school year through January 22, 2017. Student is entitled to compensatory

education in the form of two (2) hours per week for each of the calendar weeks in this period.”

See HO Decision, p. 15. Hearing Officer Valentini further held that “The hours must be used

within six months from the date of this decision.” Id. Similar to the IEE ordered by Hearing

Officer Valentini, the Family never made any requests to the District to use this compensatory

education.
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Hearing Officer Valentini based her finding that D.G. was denied a FAPE for this time

period on the fact that the District was unable to arrange for homebound instruction during this

time period. However, the District received two (2) reports from physicians which contemplated

D.G.’s return to school in October. See HO Decision, Findings of Fact ¶ 21-22. D.G. was

examined by Upper Bucks Orthopaedics after his injury, and Upper Bucks Orthopaedics is the

institution that issued the September 12, 2016 “Initial Concussion Return to School Form.” See

HO Decision, Findings of Fact ¶ 14. Two weeks later (September 26, 2016), Upper Bucks

Orthopaedics again issued a follow-up report recommending that homebound instruction begin.

See HO Decision, Findings of Fact ¶ 15. A few days later, on October 6, 2016, Upper Bucks

Orthopaedics issued a third follow-up report “eliminating the need for previously recommended

homebound instruction.” See HO Decision, Findings of Fact ¶ 22. Prior to this, on October 4,

2016 CHOP issued a report also contemplating Student’s return to school, and not

recommending homebound instruction. See HO Decision, Findings of Fact ¶ 21. The District

received a letter from a nurse practitioner from a local Concussion and Head Trauma Program on

November 10, 2016, recommending homebound instruction. See HO Decision, Findings of Fact

¶ 36. Student was taken to see a neurologist, but was instead seen by a nurse practitioner, who

issued the letter. See HO Decision, Findings of Fact ¶ 36.

On December 16, 2016 the Concussion and Head Trauma Program recommended D.G.

return to school on January 23, 2017. After this recommendation the District “acquiesced” to the

Parents’ preference that D.G. fulfill his science graduation requirement by enrolling him in an

online environmental science class offered by the local IU. See Ex. A, Findings of Fact ¶ 41. As

of January 24, 2017, D.G. was successfully taking the online course, and had obtained an 88%

average. Hearing Officer Valentini held that “Since during the first semester Student was taking
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the parentally-requested and District-funded online Environmental Science course, which the

parties had agreed was to be the only course Student took in the first semester, no

homebound instruction was needed.” See Ex. A at p. 14. She further added, “However, from

the date of the beginning of the second semester the District should have had instructors in place

for the planned social studies and English courses, and Student should have received one (1)

hour per week for each of these courses for a total of two (2) hours per week through January 22,

2017, the day Student was permitted to return to school.” Id. The Hearing Officer does not note

that the last day of the first semester of the 2016-2017 school term in the District was January 24,

2017. See Skyward Data, attached hereto as Exhibit “B.” Thus, D.G. did not receive any

homebound instruction prior to January 23, 2017, because the second semester had not yet

begun, and as Hearing Officer Valentini held “no homebound instruction was needed” during the

first semester. As such, the Hearing Officer’s award of compensatory education is in itself

contradictory, as the second semester had not yet even begun on January 22, 2017. As indicated

by Hearing Officer Valentini “borrowing from an analogous IDEA case in our circuit, Coleman

v. Pottstown Sch. Dist., 64 IDELR 33 (3d Cir. 2014, unpublished) (While the guardians here

alleged the IEPs were inadequate, they did not identify the services the student required to

receive an educational benefit) I cannot find nor did the Parents identify what additional

elements the BrainSTEPS framework or the Section 504 Plan should have contained, the absence

of which denied Student FAPE.” Id. The holding that the Student was denied FAPE was

premised on the belief that the second semester began prior to January 22, 2017, which was

inaccurate.
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B. The Hearing Officer Correctly Found that the District Provided D.G. with a
FAPE, and that the District offered appropriate accommodations to D.G.

In her Decision, Hearing Officer Valentini reiterated the Third Circuit’s view that in

order to "to offer an 'appropriate education' under the Rehabilitation Act, a school district must

reasonably accommodate the needs of the handicapped child so as to ensure meaningful

participation in educational activities and meaningful access to educational benefits." See Ex. A

at p. 14 (citing Ridley Sch. Dist. v. MR., 680 F.3d 22 260, 280 (3d Cir. 2012) See also Blunt v.

Lower Merion Sch. Dist., 2014 U.S. App. LEXIS 17629 (3d Cir. Sept. 12, 2014)). However, the

Hearing Officer failed to mention which “needs” of D.G. the District did not “reasonably

accommodate…so as to ensure meaningful participation in educational activities and meaningful

access to educational benefits.” To the contrary, on the issue of FAPE, Hearing Officer Valentini

held:

While recognizing that implementation may not have been perfect, when Student
was in school I find that the BrainSTEPS framework accommodations
offered to Student as well as the accommodations offered through the
subsequent 504 Plan were appropriate. The District’s accommodations
assisted Student to successfully persevere and fulfill requirements for
graduation by the end of the year in accord with Student and Parents’ wishes.

See HO Decision, p. 14.

While this Court is not required to follow Hearing Officer Valentini’s findings or offer

any deference to her decision, it should be noteworthy that she failed to mention any substantive

harm which resulted to D.G. as a result of the District’s actions. It would logically follow that a

flawed § 504 Evaluation Report would result in a flawed § 504 Plan, however, Hearing Officer

Valentini was unable to articulate how the purported lack of homebound instruction resulted in a

denial of FAPE. Rather, the remainder of her Decision suggests that the District provided D.G.

with a FAPE under § 504.
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The record contains a number of references to the numerous accommodations provided to

D.G. to address his concussion symptoms and allow D.G. the opportunity to make the progress

required to successfully complete his senior year. For example, the initial 504 Plan contained the

following: “The 504 Plan incorporated the BrainSTEPS framework and doctors’

reports/recommendations and offered the following accommodations: BrainSTEPS consultation

as needed; shortened school day; no homework; breaks during the day as needed; extra time to

complete assignments and assessments; no standardized testing; no classroom tests/quizzes;

provision of teacher notes; large print books/books on tape; no PE; limited computer work.” See

Ex. A, Finding of Fact at ¶ 34. In February of 2017, when D.G. had returned to school, the 504

team met and revised the §504 Plan with the agreement of the Family. Several additional

accommodations were added a few days later at the request of the Family; the District also held

another BrainSTEPS meeting, in which the team considered updated medical information

provided by the Family. The Family ultimately agreed to the accommodations in the revised

§504 Plan. The Plan contained the following accommodations: availability of desk top

computer and loaner laptop; instruction on using the computer and copy machine to enlarge text;

modification of assignments and excusal from some assignments; extended time on assignments;

chunking of larger assignments; notes printed in large font and highlighted; extended time to get

to classes; status updates from teachers to Parents. See Ex. A, Finding of Fact at ¶ 45-46.

The Hearing Officer correctly found that the foregoing accommodations provided

through the 504 Plan and those recommended through the BrainSTEPS framework were

appropriate and assisted D.G. to “successfully persevere and fulfill requirements for graduation

by the end of the year in accord with Student’s and Parent’s wishes.” See Ex. “A” at p. 14. The

finding is amply supported by the record, and the Family can point to no additional information

Case 2:17-cv-05280-MMB   Document 14   Filed 04/27/18   Page 22 of 24



{01603752 } 21

or evidence that would prove that the Student was not provided with appropriate

accommodations. In addition, the conclusion that the Student made meaningful progress during

his senior year, albeit different from what may have occurred had he not suffered a concussion, is

a proper and legally correct decision based upon the record. Thus, D.G. was not entitled to any

compensatory education in this matter.

IV. CONCLUSION

Plaintiff, the Upper Perkiomen School District, respectfully requests this Honorable

Court grant its Cross-Motion for Judgment on the Administrative Record and reverse in part the

Hearing Officer’s decision awarding an IEE and compensatory education for the reasons set

forth herein.

Dated: April 27, 2018 WISLER PEARLSTINE, LLP

By: s/ Claudia L. Huot
CLAUDIA L. HUOT, ESQUIRE
Pa. Bar No. 44460
AHMER H. SHERIFF, ESQUIRE
Pa. Bar No. 318590
460 Norristown Road, Suite 110
Blue Bell, PA 19422
(610) 825-8400
Attorneys for Plaintiff,
Upper Perkiomen School District
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