
UN ITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Civil No. 16-81992-ClV-M arra/M at4hewman

BRANDON LEIDEL, individually

and on behalf of Al1 Others Similarly Situated,

Plaintiff,

COINBASE, lN C., a Delaware corporation

d/b/a Global Digital Asset Exchange (GDAX),

Defendant.

FILED BY D.C.

JdN 2 i 2219

ANGELA E. NOBLEU
LERK U S DIST. CI
s.o. og F'L:. - w.p,B.

ORDER DENYING W ITHO UT PREJUDICE PLAINTIFF'S M OTION FOR

PROTECTIVE ORDER IDE 791

THIS CAUSE is before the Court upon Plaintiff, Brandon Leidel's (tûplaintiff') Motion

for Protective Order to Prohibit Defendant from Com municating with or Seeking Discovery from

Absent Class Members (tsMotion'') (DE 791. This matter was referred to the undersigned by United

States District Judge Kelm eth A . M arra. See DE 26. Defendant, Coinbase
, lnc. (irefendant'),

tiled a response gDE 801, Plaintiff tiled a reply gDE 821, and the parties filed a Joint Notice gDE 85)

' as required by the Court. The Court held a hearing on the Motion on June 14, 2019. The Court also

provided the parties with an opportunity to provide supplemental authority after the hearing.

Defendant made no submission. Plaintiff tiled a Notice of Filing Supplemental Authority gDE 941,

which contained quotations from or summ aries of five different cases. The Court has carefully

reviewed the entire docket in this case, and the matter is now ripe for review .

1. BACK GROUND

In his M otion, Plaintiff argues that Federal Rule of Civil Procedure 23 provides the Court
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with broad authority to regulate communications between defendants and class members prior to

class certification. gDE 79, p. 31. Plaintiff specifically seeks a protective order prohibiting

Defendant from comm unicating with absent class m embers without first confening with Plaintiff

about the content of such com munications, and
, if the parties cannot agree on such

communications, seeking leave of the Court to initiate such communications upon approval of the

proposed comm unieations. 1d. at p. 6.

In response, Defendant cites Gulfoil v. Bernard, 452 U.S. 89 (1981), and asserts that the

law on pre-certitication contact with m embers of the putative class is that Slwhen there is evidence

in the record that would support a tinding of actual or threatened abusive or m isleading

comm unication by any party. . .the Court m ay prohibit or im pose conditions on future contact.
''

kDE 80, p. 31. According to Defendant, Plaintiff has not made the requisite evidentiary showing.

1d. Defendant asserts that there is no basis to grant Plaintiff's requests that Defendant be required

to produce copies of all comm unications to and from absent class mem bers or that Defendant be

prohibited from using any inform ation it has or will obtain from absent class m embers. 1d. at p. 6.

Plaintiff points out that Defendant waited until the end of the discovery period to request

discovery from Plaintiff about the identity of absent class mem bers, ûûwhich effectively precludes

Plaintiff from then seeking any communications sent by Defendant to class members and

remedying any potential harm that might occur.'' (DE 82, p. 2). According to Plaintiff, he could not

have requested through written discovery information about Defendant's prior or intended futtzre

vomm unications with the absent class since the deadline for propounding m itten discovery

elapsed on April l9, 2019. 1d.at p. 3. Plaintiff contends that, because it cannot seek additional

discovery, and because Defendant will not agree to share its com munications with absent class

members, Plaintiff cannot determ ine if Defendant has or will engage in a m isleading or otherwise
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inappropriate communication with absent class members. 1d. Plaintiff maintains that discovery

upon an absent class is only authorized in exceptional circum stances. 1d. at p. 4. Finally, Plaintiff

contends that the Court should ûtreject Defendant's suggestion that an order from this Court

prohibiting or limiting Defendant's communication with absent class members should apply

equally to Plaintiff.'' 1d. at p. 5.

In the parties' Joint Notice, Defendant diselosed that it has had contact with four putative

class members. gDE 85, p. 2). According to Defendant, those four individuals consist of three

form er Cryptsy em ployees and one former em ployee of Defendant
, and Defendant only

communicated with them regarding their depositions. 1d. Additionally, in the Joint Notice,

Defendant agreed not to use information produced by Plaintiff to communicate with or seek

discovery from putative class m em bers. 1d. at p. 1.

II. APPLICABLE LAW

The Supreme Court has considered protective orders in the context of class actions and has

ruled as follows:

An order limiting comm unications between parties and potential class mem bers

should be based on a clear record and specitic findings that reflect a weighing of the

need for a limitation and the potential interference with the rights of the

parties. Only such a determ ination can ensure that the court is furthering, rather
than hindering, the policies em bodied in the Federal Rules of Civil Procedure,
especially Rule 23. ln addition, such a weighing identifying the potential abuses

being addressed should result in a carefully drawn order that lim its speech as
little as possible, consistent with the rights of the parties under the circum stances.

Gulfoil Co. v. Bernard, 452 U.S. 89, 101-02 (1981). The Supreme Court f'urther explained

But the mere possibility of abuses does not justify routine adoption of a
communications ban that interferes with the form ation of a class or the prosecution

of a class action in accordance with the Rules. There certainly is nojustitication for
adopting verbatim the form of order recommended by the M anual for Complex

Litigation, in the absence of a clear record and specific findings of need. Other, less
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burdensom e remedies m ay be appropriate. Indeed, in many cases there will be no

problem requiring remedies at all.

Gulfoil Co. , 452 at 104.

Jones v. Jeld-lkkn, Inc., 250 F.R.D. 554 (S.D. Fla. 2008), a ease from the Southern District

of Florida, is particularly instructive in applying the above law . In Jones, the plaintiff sought court

supervision of communications between the defendant and the putative class members. Id. at 558.

The court explained that t$a two-pronged test must be met before a court may restrict

com munication. First, a communication m ust have occurred or be threatened to occur. Next, the

form of com munication at issue m ust be abusive in that iit threatens the proper functioning of the

litigation.''' 1d. at 561 (citing Cox Nuclear Medicine v. Gold Cup C(?-f&c Services, Inc., 214 F.R.D.

696 (S.D. Ala. 2003)). The Jones court explained that

Com munications that have been found to be violative of the prindples of Rule 23
include m isleading comm unications to class m embers regarding the litigation,

communications that misrepresent the status or effect of the pending action,

com munications that coerce prospective class m embers into excluding themselves

from the litigation, and com munications that undermine cooperation with or
confidence in class counsel.

1d. The Jones court found that, under the specific facts of that case, the only real issue was whether

the two prior com munications between the defendant and the putative class mem bers were

abusive. 1d. at 562. The court found that, while an em ail did not offend the ttprinciples of the class

action lawsuit or Federal Rule 23,'' a letter sent by defendant did
, in fact, interfere with the

integrity of the class action. 1d. The court explained that the last paragraph of that letter linked the

class action lawsuit with (:a negative consequence the withholding of necessary repairs.'' 1d. at

563. The court determ ined that there need not be a Cûnefarious motive'' on the defendant's part. 1d.

The cotu't ultim ately issued a protective order and created a procedure which the defendant had to

follow in order to com municate with putative class members. 1d. at 564.
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111. ANALYSIS

The Court has carefully reviewed the case 1aw relied on by Plaintiff and Defendant and has

conducted its own independent research. It should be noted that several of the cases relied on by

Plaintiff in his M otion and reply are cases from outside of this Circuit, and m any of them involve

communications between a plaintiff and putative class members,rather than communications

between a defendant and putative dass m embers. M oreover, upon review of Plaintiff s Notice of

Filing Supplemental Authority (DE 941, it is clear that neither party was able to identify any cases

directly on point with the factual scenario in the case at hand. This is, therefore, a m atter of first

impression.

The parties conceded in open court that Defendant has, thus far, only com municated with

four putative class m embers and that none of those com munications were problematic. The issue,

therefore, is that Defendant plans on possibly communicating with putative class mem bers in the

future in order to investigate the facts of the case and bolster its own defense. Defendant asserts

that such informal investigation is perm issible by both parties, even after the discovery cut-off has

passed. Defendant also represented that, if it engages in any such comm unications, it will do so

within al1 ethical and professional rules or requirements.

Plaintiff argues that this case is factually distinguishable from all of the other case law

regarding class actions and protective orders lim iting or barring comm unication with putative

class m embers because, in this case, the discovery period has closed. Plaintiff's concern is that he

cannot possibly m onitor Defendant's comm unications with putative class m embers since Plaintiff

can no longer propound written discovery to inquire about such comm tmications. Plaintiff also

points out this problem atic procedural posttlre was created by Defendant because Defendant

waited until the end of the discovery period to serve discovery regarding the putative class

5
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members. Finally, Plaintiff contends that his counsel should be able to com municate with putative

class members that contact Plaintiff's counsel, but that Defendant's counsel should not be

pennitted to communicate with ayy putative class members under any circumstances unless

Plaintiff s counsel first approves the proposed communication.

Despite Plaintiff s argument to the contrary, the Court tinds it necessary to apply the case

law-created test regarding whether to issue a protedive order lim iting a party's communications

with putative class mem bers. See Jones, 250 F.R.D. at 561. First, here, arguably, a communication

is threatened to occur. Defense counsel explained at the discovery hearing that counsel m ight

contact putative class members who were also parties to a related class action lawsuit regarding the

sufficiency of Plaintiff s counsel's representation during that related lawsuit. Defense counsel is

also still in the process of reviewing doctzments recently produced by Plaintiff and wants to reserve

the right to contact putative class m embers in light of the inform ation contained in those

documents. Defendant's position is that such com munication constitutes routine trial preparation.

The second prong of the requisite test is whether the form of the comm unication at issue

threatens the proper functioning of the litigation. There is simply no way for the Court to find that

this prong has been met at this juncture. Plaintiff has produced no evidence whatsoever to meet

this prong or to establish that this prong will be met in the futlzre. Plaintiff has not met its burden

for obtaining a protective order, and it would be premature for the Court to grant a protective order

at this juncture. Plaintiff advances mere speculation and no hard evidence.

The Court rejects Plaintiff s argument that the procedural posture of this case mandates the

implementation of a protective order. The fact that discovery is now closed is not a suftk ient basis

to justify entry of the protective order Plaintiff seeks. The Coul't also rejects Plaintiff's assertion

that Defendant is trying to conduct tdinformal discovery'' after the discovery cut-off and that

6
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Defendant has a burden to establish the necessity of such discovery. Based on Defendant's

counsel's representations and arguments at the discovery hearing, it is clear that Defendant's

counsel is trying to investigate the case, as he is entitled to do, and is not attempting to conduct

discovery outside of the discovery period. Of course, if Defendant's counsel does contact a

counsel, Defendant'sputative class m ember, and that individual chooses not to engage with

counsel will have no recourse. The same applies to Plaintiff's counsel.

The Court notes that defense counsel conceded at the hearing that the need for a protective

order m ay arise in the fm ure. The Court agrees. The Court will provide Plaintiff with the

opportunity to renew his motion if he later obtains evidence or infonuation showing that

Defendant's com munication with a putative class member threatens the proper functioning of the

litigation.

Both parties are perm itted to investigate the case- not through fonnal discovery, but

through informal comm unications with putative class m embers. However, the parties' counsel are

warned that any such comm unications must abide by all professional and ethical rules. There shall

be no a) misleading communications to putative class members regarding the litigation, b)

communications that misrepresent the status or effect of the pending action, c) communications

that coerce prospective class members into excluding themselves from the litigation, d)

communications that undenuine cooperation with or confidence in class counsel, or e) other

improper or unethical com munications. lf such barred communications do take place, they shall

promptly be brought before the Court, and the Court will deal with the m atter swiftly.
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IV. CONCLUSION

Upon careful review of the M otion, response, reply, Joint Notice, Plaintiff's N otice of

Filing Supplemental Authority, the relevant case law, counsel's arguments at the discovery

hearing, and the entire docket in this case, it is hereby ORDERED as follow s:

Plaintiff s M otion for Protective Order to Prohibit Defendant from

Commtmicating with or Seeking Discovery from Absent Class Members (DE

79) is DENIED. This denial is W ITHOUT PREJUDICE to renew at a later

date if Plaintiff has a good-faith belief that he is able to m eet his burden for

obtaining a protective order.

Plaintiff and Defendant are permitted to communicate with putative class

members at this juncture, but only within the parameters set forth above.

D NE and O RDERED in Cham bers at W est Palm Beach, Palm Beach Cotmty, Florida,
dlt'
.-------4f day orlune

, 2019.this

w Q

W ILLIAM  M  THEW M AN

United States agistrate Judge
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