
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 
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      ) 

FAURECIA AUTOMOTIVE  )  

SEATING, LLC;     ) 

FAURECIA MADISON AUTOMOTIVE  ) 

SEATING, INC.    ) 

      ) 

   Defendants.  ) 

MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION FOR PARTIAL 

SUMMARY JUDGMENT  
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Plaintiff, Equal Employment Opportunity Commission (hereafter "EEOC" or "Commission"), 

has moved for summary judgment on the “failure to conciliate in good faith” affirmative defense 

of Defendants Faurecia Automotive Seating, LLC and Faurecia Madison Automotive Seating, Inc. 

(hereafter "Defendants"), specifically, the Twenty-Fifth Affirmative Defense. In support of this 

Motion, the EEOC shows the Court as follows: 

I. PLAINTIFF’S PROCEDURAL STATEMENT OF FACTS 

The Commission filed its Amended Complaint on June 30, 2017. (Docket No. 37). Defendants 

filed their Answers to the Amended Complaint on July 14, 2017. (Docket Nos. 38, 39). 

Defendants’ Twenty-Fifth Affirmative Defense (Numbered Paragraph No. 42) states that the 

Commission failed to conciliate in good faith. Defendants’ Paragraphs 8 and 9 of their Answer 

also deny that the Commission conciliated in good faith. 

The Commission mailed Letters of Determination (LOD’s) on August 20, 2015, which 

informed Defendants of the specific allegations against them and identified Neda Sykes-Travis, 

Sadie Heard, Sheila Green, Quincy M. Williams, Tavonya K. Grant, Linda Denise Mannie, 

Gwendolyn Cotton-Lee, Angela Brooks, Anita Andrews, Darlene Jones Powell, Lorenzo Dixon, 

Billy James, and a class of aggrieved individuals as the persons discriminated against.  (See Exhibit 

B, Letters of Determination). 

The EEOC engaged in conciliation efforts between August 20, 2015 and May 16, 2016. (See 

Exhibit C, Declaration of Larry Turner). After determining that no agreement acceptable to the 

Commission could be reached, the Commission mailed Defendants a Notice of Conciliation 

Failure dated May 16, 2016.  (Exhibit D, Notices of Conciliation Failure). 
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II. LEGAL ARGUMENT 

A. Summary Judgment Standard  

Summary judgment should be rendered “if the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. 

Civ. P. 56.  If the dispute about a fact is genuine – that is, if the evidence is such that a reasonable 

jury could return a verdict for the non-moving party – summary judgment is inappropriate. 

Anderson v. Liberty Lobby, 477 U.S. 242, 248 (1986).  At the summary judgment stage, “[t]he 

evidence of the non-movant is to be believed, and all justifiable inferences are to be drawn in his 

favor.” Id. at 255; Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986).   

B. Judicial Review of the Commission’s Statutory Obligation to Conciliate.  

1. The Supreme Court Limited Court Review of Conciliation.   

On April 29, 2015, the Supreme Court decided Mach Mining, LLC v. EEOC, 135 S.Ct.1645 

(2015), holding that courts may exercise only narrow judicial review with respect to whether the 

Commission met its obligation to attempt conciliation before filing a lawsuit.   

Explicitly, in Mach Mining, the Supreme Court decided the issue of “whether and how 

courts may review [EEOC conciliation] efforts.” Mach Mining, LLC v. EEOC, 135 S.Ct.1645, 

1649 (2015). The Court held that “a court may review whether the EEOC satisfied its statutory 

obligation to attempt conciliation before filing suit. But [the court found] that the scope of that 

review is narrow, thus recognizing the EEOC’s extensive discretion to determinate the kind and 

amount of communication with an employer appropriate in any given case.” Id. Specifically, the 

Court stated that the permissible but “relatively barebones review” should focus narrowly on: (1) 

whether EEOC notified “the employer about the specific allegation” by describing “what the 

employer has done and which employees (or what class of employees) have suffered as a result;” 
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and (2) whether EEOC engaged “the employer in some form of discussion (whether written or 

oral)” to enable the employer to remedy the discrimination. Id. at 1656. “Judicial review of those 

requirements (and nothing else) ensures that the Commission complies with the statute.” Id. 

Therefore, while courts may verify that a conciliation attempt occurred, Mach Mining 

unambiguously explains that courts do not have any role in the evaluation of how the Commission 

performs that obligation. During conciliation, the Commission has “extensive discretion to 

determine the kind and amount of communication with an employer appropriate in any given 

case.”  Id. at 1649. While a defendant may not like the terms set forth by the Commission, that in 

and of itself is not grounds for alleging failure to conciliate after Mach Mining.    

2. This Court’s Review Is Limited to Whether the EEOC Attempted to Confer. 

Based on this recent Supreme Court decision providing the appropriate scope of a court’s 

review of EEOC’s conciliation efforts, EEOC’s motion for summary judgment regarding 

Defendants’ Twenty-Fifth Affirmative Defense should be granted. Here, the Commission mailed 

Letters of Determination (LOD’s) to Defendants on August 20, 2015.  (See Exhibit B).  The LOD’s 

informed Defendants that the evidence obtained during the investigation showed that Defendants 

violated the ADA by “limiting, segregating or classifying” Charging Parties and a class of 

aggrieved individuals “in a way that adversely affect[ed]” their opportunities or status “because of 

the disability” of Charging Parties and the class. 42 U.S.C. § 12112(b)(1). The LOD’s further 

informed Defendants that evidence obtained during the investigation showed that Defendants 

subjected Charging Party and a class of qualified individuals with disabilities to disparate treatment 

because of their disability, perceived disability, record of a disability, and/or an association with a 

person/child with a disability in violation of the ADA. The LOD’s informed Defendants of the 

specific allegations, identified the employers’ discriminatory practices, and identified the affected 
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individuals, thereby satisfying the first requisite. Along with the LOD’s, the Commission mailed 

Defendants a proposed conciliation agreement and invited Defendants to resolve the case.  

Thereafter, the parties discussed resolution and exchanged offers. 

Defendants cannot refute that the parties exchanged offers. The Commission cannot 

present the Court with the pre-suit communications because those communications are protected 

under federal statute.  See 42 U.S.C. § 2000e-5(b) (“Nothing said or done during and as part of 

[the informal conciliation process] may be made public by the Commission . . . or used as evidence 

in a subsequent proceeding without the written consent of the persons concerned.”), incorporated 

into the ADA by 42 U.S.C. § 12117. Mach Mining recognizes this statutory prohibition and gives 

effect to it. Mach Mining, LLC v. EEOC, 135 S.Ct.1645, 1647 (2015). 

When the Commission determined that further efforts would be futile, the Commission 

mailed Defendants Notices of Conciliation Failure dated May 16, 2016. (See Exhibit D).  Because 

the EEOC attempted to confer with Defendants, the Commission has met the second requisite of 

Mach Mining.  Conciliation failed after Defendants failed to make a settlement offer or 

counteroffer satisfactory to the Commission.   

C. The Commission Satisfied its Statutory Obligations. 
 

1. The Commission told the Defendants “about the claim[s] — essentially what practice[s] 

ha[ve] harmed which person or class”  

 

In support of this motion, the Commission offers a sworn declaration from Larry E. Turner, 

Senior Federal Investigator of the EEOC’s Jackson Area Office, stating that the Commission 

fulfilled its obligation to conciliate in this case.  (See Exhibit C). Here, the evidence establishes 

that the Commission met its statutory obligation to engage in conciliation efforts.  Mach Mining 

holds that a “sworn affidavit from the EEOC stating that it has performed the obligations noted 

above but that its efforts have failed will usually suffice to show that it has met the conciliation 
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requirement.” Id. at 1655-56. Mr. Turner’s Declaration recounts the efforts taken by the EEOC to 

inform Defendants of their discriminatory actions and the specific employees who were affected 

by Defendants’ actions. The Declaration also describes how the Commission’s office tried to 

engage Defendants in some form of discussion so as to give it an opportunity to remedy the 

allegedly discriminatory practice.     

Each of the twelve letters of determination before this Court gave Defendants the required 

notice required by Mach Mining that the Commission’s “[e]vidence obtained during the 

investigation   showed that Respondent subjected Charging Party and a class of qualified individuals 

with disabilities to disparate treatment because of their disability, perceived disability, record of a 

disability, and/or an association with a person/child with a disability in violation of the ADA.” (See 

Exhibit B) 

Two circuit courts since the Supreme Court’s Mach Mining decision have addressed the 

issue of whether the Commission is “required to conciliate on an individual basis prior to bringing 

a lawsuit on behalf of a class of aggrieved individuals.” Arizona ex rel. Horne v. Geo Grp., Inc., 

816 F.3d 1189, 1200 (9th Cir. 2016), cert. denied sub nom. Geo Grp., Inc. v. E.E.O.C., 137 S. Ct. 

623, 196 L. Ed. 2d 515 (2017). In Geo, a case similar to this one, the Commission informed the 

employer of the names of the individual claimants during the conciliation process, but not all those 

harmed by the employers’ illegal actions. The Ninth Circuit, “reject[ed] the district court’s 

premise that the EEOC… must identify and conciliate on behalf of each individual aggrieved 

employee during the investigation process prior to filing a lawsuit seeking recovery on behalf of 

a class.” 816 F.3d at 1200. It ultimately “h[e]ld that the EEOC… satisf[ied] their pre-suit 

conciliation requirements to bring a class action [by] attempt[ing] to conciliate on behalf of an 

identified class of individuals prior to bringing suit.” Id. 
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As the Geo court noted: 

Our determination [that the EEOC satisfied their pre-suit conciliation requirements to 

bring a class action by attempting to conciliate on behalf of an identified class of 

individuals prior to bringing suit is] based in part on Mach Mining, which was a lawsuit 

brought by the EEOC on behalf of a class of women. The Court held that in order to 

satisfy its pre-suit conciliation requirements, the EEOC must identify “what the employer 

has done and which employees (or what class of employees) have suffered as a result.” 

135 S. Ct. at 1656. The Supreme Court did not articulate any further requirement of 

individual conciliation prior to bringing a lawsuit on behalf of a class of individuals. 

Accordingly, we will not impose any additional pre-suit conciliation requirement. 

 

816 F.3d at 1200. The Geo court noted that if the Commission “were required to pursue 

individual conciliation on behalf of every aggrieved employee, they would be effectively barred 

from seeking relief on behalf of any unnamed class members they had yet to identify when they 

filed their suit.” Id. Comparing the situation with “[c]ivil litigants in private class actions [who] 

may discover additional aggrieved employees who may wish to participate in the class” and 

pointing to the Commission’s “broad enforcement authority,” it concluded correctly that “it 

would be illogical to limit their ability to seek class wide relief to something narrower than the 

abilities of private litigants.” Id. 

Subsequently, the Fifth Circuit, citing the Geo decision favorably, addressed the same 

issue of “whether the EEOC can meet its conciliation and investigation requirements without 

naming individual class members.” Equal Employment Opportunity Comm’n v. Bass Pro 

Outdoor World, L.L.C., 826 F.3d 791, 805 (5th Cir. 2016). But this was a case with a nationwide 

class. Id. Even though in Bass Pro the court noted “the record does not clearly show that the 

EEOC named any individuals” in conciliation, id. at n. 83, it concluded like in Geo, “the 

conciliation here satisfied the Mach Mining standard.” Id. 
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2. The Commission “provide[d] the [Defendants] with an opportunity to discuss the matter 

in an effort to achieve voluntary compliance.”  

Again, in support of this motion, the Commission offers a sworn declaration from Mr. 

Turner (Exhibit C) which states that Wilma Jean Scott served as the Area Director of the JAO.  

As Area Director, she had authority to make determinations finding reasonable cause and to issue 

cause letters of determination, pursuant to 29 C.F.R. § 1601.21(d). (Exhibit C at ¶ 5.) The letters 

of determination here explicitly “invite[d] the parties to participate in informal methods of 

conciliation with the EEOC.” Id. at ¶ 7.  Subsequently, the EEOC engaged in communications 

with Faurecia to provide Faurecia the opportunity to remedy the discriminatory practices 

described in the Letters of Determination, including sending Faurecia conciliation proposals. Id. 

at ¶ 9. In cases like this, where the Commission is unable to obtain voluntary compliance, the 

Director has the authority, pursuant to 29 C.F.R. § 1601.25, to determine that further efforts to 

do so would be “futile or nonproductive” and to “notify the respondent in writing” of this 

determination. Id. at ¶ 10. On May 16, 2016, based on the futility of conciliation, the Director 

issued such a notice that “efforts to conciliate…as required [by law] have failed. Id.  

Defendants’ Answer (Docket Nos. 38, 39) asserting that the Commission failed to 

appropriately engage in conciliation efforts, should be realized for what it is – disapproval with 

the Commission’s decision. 

As the Supreme Court notes, the conciliation outcome upon which the Commission is 

mandated to “insist [is] legal compliance” with Title VII. Mach Mining, 135 S. Ct. at 1654. 

Despite Defendants’ hope that conciliation might provide a chance to negotiate away its legal 

commitments not to discriminate and to make any victims of its discrimination whole, it would 

violate the Commission’s statutory directive if it allowed Defendants to do so. Conciliation (like 
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litigation if conciliation is unsuccessful) is an apparatus to bring employers into compliance with 

Title VII. The strategy is the Commission’s alone. Id. at 1655. 

Congress left to the EEOC such strategic decisions as whether to make a bare-minimum 

offer, to lay all its cards on the table, or to respond to each of an employer’s counter-

offers, however far afield. So too Congress granted the EEOC discretion over the pace 

and duration of conciliation efforts, the plasticity or firmness of its negotiating positions, 

and the content of its demands for relief. For a court to assess any of those choices… is 

not to enforce the law Congress wrote, but to impose extra procedural requirements. Such 

judicial review extends too far. 

 

Id. at 1654-55. Ultimately, “[t]he Commission may sue whenever ‘unable to secure’ terms 

‘acceptable to the Commission.’” Id. (emphasis in original) (quoting 42 U.S.C. § 2000e-5(f)(1)). 

Defendants admit conciliation occurred. They now claim disapproval that the District 

Director used her authority, pursuant to 29 C.F.R. § 1601.25, and determined further efforts to 

conciliate, after those efforts failed, would be “futile or nonproductive” and “notif[ied] the 

respondent [of this] in writing” on May 16, 2016. Exhibit C ¶ 10. It is not, however, appropriate 

to now claim the Commission did not meet its statutory obligations. In fact, the uncontroverted 

facts properly before this Court show clearly the Commission “provide[d] the [Defendants] with 

an opportunity to discuss the matter in an effort to achieve voluntary compliance.” Mach Mining, 

135 S. Ct. at 1652. 

III. CONCLUSION 

Based on the foregoing, the Commission has shown there is no genuine issue of material fact. 

Therefore, the Commission requests that this Court grant its Motion for Partial Summary Judgment 

finding that EEOC complied with its pre-suit obligation to conciliate, and strike Defendants’ 

Twenty-Fifth Affirmative Defense, set forth in Defendants’ Answer. 

 

Respectfully submitted on this 15th   day of March 2018, 
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