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UNITED STATES’ RESPONSE TO THE COURT’S DECEMBER 8, 2017 ORDER 
AND NOTICE OF ATTENDANCE OF THE ACTING ASSISTANT ATTORNEY 

GENERAL AT THE DECEMBER 20, 2017 HEARING 
 

Hurricane Harvey was an unprecedented, catastrophic storm.  The storm’s rainfall in the 

Greater Houston area did not merely shatter local records – the storm set a new rainfall record 

for the continental United States.  This rainfall exceeded the capacity of the Addicks and Barker 

flood control reservoirs and releases of water ensued.  Before the Court are more than 150 cases 

(12 pled as class actions) and over 1,000 individual claims alleging that the timing and amount of 

releases by the Army Corps of Engineers during and immediately after Hurricane Harvey 

effected a Fifth Amendment taking of property without just compensation. 

Because of the sheer number of claims, the necessity of individualized treatment of the 

claims, and the complexity of factual and (some) legal questions, addressing Plaintiffs’ claims 

constitutes a mammoth undertaking.  The current scheduling orders – both upstream and 

downstream – provide a mere three months to conduct fact and expert discovery on all pending 
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claims.1  This is grossly inadequate.  As explained in our motion to vacate, “[o]btaining written 

discovery, undertaking deposition discovery, and supplying factual information obtained from 

discovery to experts is impossible in the time provided,” and the current upstream and 

downstream schedules “thus prevent the United States from presenting any meaningful defense 

on the merits.”  ECF No. 100 at 13.2  Indeed, merely attempting to defend the actions on the 

current schedule would disrupt work throughout the Environment and Natural Resources 

Division.  In addition, the proposed schedule would tax already thinly stretched Corps resources.  

Currently, the Corps is still engaged in its vital mission of post-storm recovery and debris 

removal for Hurricanes Harvey, Irma, and Maria, with approximately 20 Galveston-District 

personnel working emergency response duties, as opposed to their regular duties. 

The Court in its December 8 order denying the United States’ motion to vacate raised the 

possibility of “alternative arrangements” and directed the parties to file a submission on 

                                                           
 1  The Court has split the cases into “upstream” and “downstream” sub-dockets and 
different judges are assigned to the respective upstream and downstream cases.  ECF Nos. 103 
& 104; see also ECF Nos. 67-70, 106 (assigning upstream cases to Judge Lettow (jurisdictional 
discovery and Rule 12 motions) and Judge Bruggink (merits discovery and summary judgment 
motions); assigning downstream cases to Judge Braden (jurisdictional discovery and Rule 12 
motions) and Judge Horn (merits discovery and summary judgment motions)).  The United 
States continues to maintain that the two-judge structure implemented by the Chief Judge in 
these actions is unauthorized.  See ECF No. 100 at 5, 8.  The RCFC provide that each “case will 
be assigned . . . to a judge.”  RCFC 40.1(a) (using the singular).  But even if the RCFC did not so 
constrain case assignments, given the prospect of procedural confusion and conflicting merits 
decisions, the assignment of a single case to co-equal judges with overlapping responsibilities 
would be without precedent and ill-advised.  See ECF No. 100 at 8. 

  The December 20 hearing was scheduled by Judge Braden – the downstream 
jurisdictional judge.  See ECF No. 110.  The United States respectfully requests that each judge 
assigned to the upstream and downstream cases participate in the December 20 hearing to ensure 
that the judge with appropriate judicial authority is present at the hearing. 

 2  All ECF numbers in this filing relate to the Master Docket established in In Re Addicks & 
Barker as Case Number 17-3000L. 
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December 8, 2017.  The United States submits this filing pursuant to that directive.  As explained 

below, the alternatives mentioned by the Court are not viable because they would not change 

“general temporal parameters,” which perhaps constitute the most glaring defect in the current 

“upstream” and “downstream” schedules. 

Changes to the truncated period provided for fact and expert discovery in the current 

scheduling orders are imperative.  Additional changes, discussed below and described in the 

draft scheduling order attached to this submission, are also needed to provide the fair, effective, 

and efficient resolution of these action.  See Exhibit A (defendant’s proposed upstream and 

downstream schedules).  The Acting Assistant Attorney General of the Environment and Natural 

Resources Division, Jeffrey H. Wood, plans to appear at the December 20, 2017 hearing to join 

in the discussion of these issues. 

PROCEDURAL BACKGROUND 

On October 31, 2017, pursuant to RCFC 40.1(c), Chief Judge Braden transferred to 

herself all takings cases “directly or indirectly” related to the Army Corps of Engineers’ 

operation of the Addicks and Barker reservoirs during and immediately after Hurricane Harvey.  

See In Re Addicks & Barker, Case No. 17-3000L, ECF No. 1 (Fed. Cl.).  Three weeks later, the 

Chief Judge issued a series of orders (the “November 20 Orders”), indicating that these cases 

were to be transferred to four Court of Federal Claims Judges on December 4, 2017.  ECF 

Nos. 67-70.  The November 20 Orders contemplated the severance of cases into “upstream” and 

“downstream” dockets, and the assignment of two judges with different, but overlapping, 

responsibilities to each case.  Id.  The November 20 Orders also established an extraordinarily 

truncated period for discovery, which was to be conducted at the same time as briefing on 

Rule 12 motions.  Id. 
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The United States objected to this structure and moved to vacate the orders.  See ECF 

No. 100.  On December 5, 2017, without expressly addressing the United States motion to 

vacate, Chief Judge Braden implemented the transfers described in the November 20 Orders.  

See ECF No. 103 & 104.  The Clerk of Court noted the transfers on the Master Docket that day.   

Three days later, the Chief Judge entered an order denying the United States’ motion to vacate.3  

ECF No. 106. 

The Court’s order denying the motion to vacate the November 20 Orders stated that the 

Court would be “willing to consider two alternative approaches.”  See id. at 8.  First, the Court 

stated that if “jurisdictional issues” are “intertwined with the merits of the case,” the Court would 

consider “a scheduling order setting a target date for a liability trial in the late fall of 2018.”  Id.  

Second, the Court stated that it would consider other recommendations “about how to adjudicate 

jurisdiction and dispositive issues . . . within the general temporal parameters set forth in the 

November 20, 2017 Orders.”  Id.   

The parties were instructed to file any submissions on or before December 18, 2017, and 

the Court has set a hearing on December 20, 2017 to consider these filings.  See ECF No. 106 

at 8; ECF No. 110 at 1.  At the same time, however, the Court made clear that the parties are “to 

comply with each of the deadlines set forth” in the November 20 Orders.  ECF No. 108 at 1. 

DISCUSSION 

The Court’s December 8 order invited the parties to file “submissions” addressing 

possible “alternative approaches” to the scheduling orders.  The Court, however, limited the 

proposals that it would consider to those that left unchanged the “general temporal parameters” 

                                                           
 3  Although entered after the transfers had been effected, because the de facto denial of the 
United States’ motion to vacate occurred on December 5 while the cases were before the Chief 
Judge, the December 8 order is appropriately deemed a nunc pro tunc entry. 
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in the current schedules and those that set a liability trial “in the late fall of 2018.”  See ECF 

No. 106 at 8.  Consequently, under the December 8 order, the only potential scheduling 

alternatives the Court is prepared to entertain suffer from the same deficiencies as the current 

schedule, making them unfeasible and untenable. 

To have a trial-ready case, even if for only a small subset of the nearly 1,500 currently-

pending claims, it would be necessary to brief and resolve Rule 12 motions, serve written 

discovery requests, compile and produce voluminous responsive paper and electronic documents, 

complete fact witness depositions (including of likely third parties),4 identify and retain experts, 

prepare complex expert analyses, take expert witness depositions, brief and resolve summary 

judgment motions, and, for surviving claims, work through the Court of Federal Claims pretrial 

process, see RCFC, App A.  Most troubling, the current schedules provide a mere 90 days to 

complete all fact and expert work.  See ECF Nos. 69 & 70 (providing only from February 28 to 

May 31).  Attempting to meet such a schedule in the currently-pending cases would require a 

substantial reallocation of departmental resources and would disrupt work throughout the 

Environment and Natural Resources Division. 

This Court issued a virtually identical set of scheduling orders in the comparatively 

simple Andrus action – a case filed by 82 residential landowners in the same area of Orange 

County, Texas, alleging that Hurricane Harvey-related flooding along the Neches River 

constituted a taking.  See Scheduling Orders in Andrus v. United States, No. 17-1657L, ECF 

Nos. 13-14 (Nov. 29, 2017).  There, based on a status conference with the parties, the presiding 

judge issued a single integrated scheduling order that, among other things, allows more time for 

                                                           
 4  On December 15, 2017, the United States received some initial disclosures from 
Plaintiffs.  In many disclosures, Plaintiffs list third parties likely to have information that they 
may rely on to support their claims and defenses. 
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fact and expert discovery.  See Scheduling Order in Andrus v. United States, No. 17-1657L, ECF 

No. 20 (Dec. 14, 2017).  Significant modifications to the respective upstream and downstream 

schedules are even more imperative in these actions.5 

The period for fact and expert discovery – while most glaring – is not the only defect in 

the current schedules that needs to be addressed.  The United States identifies the following 

additional changes that should be implemented by the judge(s) responsible for the upstream and 

downstream sub-dockets: 

• require that a master complaint be filed by Plaintiffs and that merits litigation 
proceed with respect to “test” plaintiffs; 

• require that Plaintiffs submit standard disclosures to facilitate the 
identification of test plaintiffs and the resolution of class certification motions, 
including (i) the county parcel identification number for real property at issue; 
(ii) documentation establishing plaintiff’s ownership on the date of the alleged 
taking; (iii) information relating to the amount of and duration of the 
inundation of the property; (iv) information relating to any insurance claims 
made; (v) information relating to any claims for relief or assistance made to 
federal, state and/or local authorities; and (vi) information relating to any prior 
flooding on the property; 

• establish a schedule for briefing motions for class certification following a 
period for discovery on class certification issues; 

• establish a process and timeline for the parties to select test properties; and 

• establish reasonable periods to conduct fact and expert discovery, 
respectively, after the selection of test properties 

See Ex. A (proposing specific dates for an order to be issued by the assigned merits judge). 

At present, the respective scheduling orders deprive the United States of a meaningful 

opportunity to mount a defense to Plaintiffs’ claims and impose discovery burdens that are 

                                                           
 5  Under the November 20 Orders, the judges given authority to make the scheduling 
changes sought by the United States are the assigned merits judge, i.e., Judge Bruggink for cases 
in the upstream sub-docket and Judge Horn for cases in the downstream sub-docket.  The United 
States intends to file motions to modify the scheduling orders this week and to ask the assigned 
judges to resolve those motions on an expedited basis. 
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impossible to meet.  Appropriate case management, however, can alleviate the worst of that 

burden.  The United States Department of Justice is committed to ensuring that the Fifth 

Amendment guarantees of the claimants are satisfied in these cases in a manner consistent with 

law.  To that end, it is imperative that an appropriate schedule of the proceedings to hear these 

claims be provided, without imposing undue burdens on the other critical functions and 

responsibilities of the Department of Justice and the Army Corps of Engineers.  Acting AAG 

Wood will be available at the hearing to allow for discussion of these matters with the Court and 

to seek reasonable modifications that would alleviate the existing schedules’ most onerous 

burdens while also allowing for a fair and timely consideration of the Plaintiffs’ claim. 

 

December 18, 2017 Respectfully submitted, 
 
JEFFREY H. WOOD 
Acting Assistant Attorney General 
Environment & Natural Resources Division 
 
By     /s/ Jacqueline Brown    
JACQUELINE C. BROWN 
LAURA W. DUNCAN 
SARAH IZFAR 
JESSICA HELD 
Trial Attorneys, Natural Resources Section 
United States Department of Justice 
Environment & Natural Resources Division 
Post Office Box 7611 
Washington, D.C. 20044-7611 
Tel:  (202) 305-0481 
Fax:  (202) 305-0506 
E-mail:   jacqueline.c.brown@usdoj.gov 
          laura.duncan@usdoj.gov 
              sarah.izfar@usdoj.gov  
  jessica.held@usdoj.gov 
 
WILLIAM J. SHAPIRO 
Senior Trial Attorney, Natural Resources Section 
United States Department of Justice 
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Environment & Natural Resources Division 
501 I Street, Suite 9-700 
Sacramento, CA 95814 
Tel: 916-930-2207 
Fax: 916-930-2210 
E-Mail: william.shapiro@usdoj.gov  
ATTORNEYS FOR THE UNITED STATES 
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EXHIBIT A 
Defendant’s Proposed Schedule 

 

Finalize Pleadings  

Plaintiffs Filed Consolidated Amended 
Master Complaint 

January 16, 2018 

United States Files Answer February 28, 2018 

Class Certification  

Plaintiffs Serve Agreed-Upon Disclosures on 
Limited Topics Related to Class Certification 
and Test Property Selection 

Plaintiffs File Motion for Class Certification 

February 28, 2018 

 

March 16, 2018 

United States Files Opposition to Motion for 
Class Certification 

May 18, 2018 

Plaintiffs File Reply to Motions for Class 
Certification 

June 15, 2018 

Hearing on Class Certification TBD 

Test Property Selection  

Plaintiffs identify proposed test properties May 18, 2018 

United States identifies additional proposed 
test properties 

June 15, 2018 

Parties file a list of test properties list June 29, 2018 

Discovery  

Initial Disclosures (for test properties) July 13, 2018 

Fact Discovery Closes January 25, 2019 

Plaintiffs’ Expert Reports Due March 29, 2019 

United States’ Expert Reports Due May 31, 2019 

Expert Discovery Closes July 26, 2019 

Summary Judgment Briefing TBD 
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