
Pioneer v. ERG Original Petition – Page 1  
 

Cause No. _____________ 
 

JUSTIN RHAME and KRISTIN  
RHAME, 

Plaintiffs, 
 
v. 
 
J BROWN CONSTRUCTION, INC. 
And JIMMY BROWN, individually 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT OF 
 
 
 

GALVESTON COUNTY, TEXAS 
 
 
_________ JUDICIAL DISTRICT 

 
PLAINTIFF’S ORIGINAL PETITION AND REQUEST FOR DISCLOSURE 

TO THE HONORABLE JUDGE OF SAID COURT: 

NOW COMES Plaintiffs, Justin and Kristin Rhame, and files this Original Petition, 

complaining of J. Brown Construction, Inc. and Jimmy Brown, referred to as Defendants, and would 

respectfully show unto this Honorable Court as follows: 

I.  DISCOVERY CONTROL PLAN 

1. Plaintiffs intend to conduct discovery under Level 2 of the Texas Rules of Civil 

Procedure pursuant to Rule 190.3 of the Texas Rules of Civil Procedure. 

II.  PARTIES 

2. Plaintiffs Justin and Kristin Rhame (collectively referred to as Plaintiffs or the 

“Rhames”) are individuals who reside in Galveston County, Texas. 

3. Defendant J. Brown Construction, Inc. (“JCB”) is a Texas corporation properly 

registered to do business in the State of Texas, is doing business in Galveston County, Texas and 

whose principal residence is located at 303 Clearview Ave., Friendswood, Texas 77546.  JCB may be 

served through its registered agent for process, Douglas A. McAnich, P.C. at 4299 San Felipe, Suite 

130, Houston, Texas 77027, or wherever he may be found.  Citation is requested. 

4. Defendant Jimmy Brown (“Brown”) is an individual who resides in Friendswood, 

Texas.  Brown may be served with citation of process at 303 Clearview Ave, Friendswood, Texas 

77546 or wherever he may be found. Citation is requested. 

Galveston County - 10th District Court

19-CV-2106

Status Conference date set for 2-6-20 e-mailed to atty 

Filed: 11/12/2019 10:30 AM
JOHN D. KINARD - District Clerk

Galveston County, Texas
Envelope No. 38408171

By: Ann Vaughn
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III. JURISDICTION AND VENUE 

5. This Court has subject matter jurisdiction over this matter and jurisdiction is proper in 

this Court as the amount in controversy exceeds the minimum jurisdictional limits of this Court.  This 

Court may exercise personal jurisdiction over Defendants because both JCB and Brown have offices in 

Texas and conducts business in Texas.   

6. Venue is proper in Galveston County, Texas because a substantial portion of the acts 

and omissions giving rise to this litigation occurred in Galveston County, Texas.  Venue is also 

appropriate pursuant to Tex. Civ. Prac. & Rem. Code §15.002(a)(3) as JCB maintains its principal 

office in Friendswood, Galveston County, Texas and Brown resides in Friendswood, Galveston 

County, Texas.  

II.  FACTS  

7. Plaintiffs own a home in Friendswood, Galveston County, Texas which was damaged 

by Hurricane Harvey.  Harvey left the entire first floor and garage inhabitable and needed a full 

remodel.  As such, Plaintiff’s and their three (3) young children had to stay with family and then later 

above the garage while awaiting repairs and remodeling to complete.   

8. On or about July 23, 2019, the Rhames entered into a contract with JBC (the 

“Contract”) for the remodel of the flooded home.  The Contract, which was drafted by Brown, detailed 

the entire remodel as requested by the Rhames.  The Contract was broken into categories and areas of 

the home.  The Rhames agreed to pay JBC a total of $263,295.00 for the finished remodel according to 

the Contract. Soon after the Contract was executed, JBC began work on the home, according to the 

details and specifications outlined in the Contract. 

9. From the beginning, Brown, as owner and president of JBC, began promising things to 

be done that never came to fruition. He sent texts to both Plaintiffs regarding the need for him to 

immediately order materials or supplies from only the vendors of his choosing.  Often, the Plaintiffs 

were given little to no notice and had to ask the foreman for dimensions and have them provided to the 
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specific vendor for an estimate.  As several categories were assigned a particular “allowance” within 

the Contract (i.e. tile = $4,000; flooring = $8,000, etc), Plaintiffs relied on the JCB employees and 

vendor representatives for the final estimates to ensure everything stayed under the allowances.  It was 

only after JCB ordered the materials and/or supplies that Brown would later present the previous 

estimate, but added extra materials, taxes and his own markup thus making everything over budget 

without the Rhames consent.  

10. Despite the contracted requirement that only materials and supplies approved in writing 

by the Plaintiffs were to be ordered and purchases, Brown, either individually or through JCB’s 

employees, continuously incurred expenses in excess of the agreed upon budget and without notice to 

the Plaintiffs. On August 19 (less than a month since the Contract was signed), the Rhames paid the 

first advance and installment to JCB of $21,910. 

11. After repeatedly demanding a construction schedule (as previously promised by Brown 

and agreed to within the Contract), Brown assured the Rhames that the upstairs would be done by 

August 21, 2018 and the entire home would be completed by October 31, 2018.  In fact, the Rhames 

were so convinced by Brown’s promises, they scheduled movers, cancelled storage contracts and 

began living in the garage with their three young children.  However, the work was never completed 

and the home was certainly not livable on October 31, 2018. 

12. Despite the delays and inappropriate management of funds by JCB, Brown continued to 

mislead the Rhames and allege that work was progressing to completion.  When confronted by either 

party, Brown would blame the other spouse for any problems.  The Rhames relied on these 

representations and therefore continued to perform their obligations under the Contract by making the 

required installment payments to JCB, as follows: 

August 19, 2018 $21,910 

August 24, 2018 $57,183.89 

September 19, 2018 $37,063.00 
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October 4, 2018 $40,246.12 

October 31, 2018 $60,480.21 

November 13, 2018 $13,365.00 

 

13. By November 15, 2018, the Rhames had paid Defendants over $230,000 – more than 

75% of the agreed upon contract amount.  After these payments, more than three (3) months of work, 

and Defendant’s promises, the Rhames still did not have: 

a. Installed or working appliances in the kitchen (which were already on site 
provided by the Rhames); 

b. Washer and Dryer hook-ups; 

c. Electricity to all outlets; 

d. Flooring in most of the downstairs; 

e. Toilets installed; 

f. Light Fixtures; 

g. Countertops; or 

h. Working shower or bathtub in the Master bathroom. 

14. Essentially, there was no working plumbing and significant electrical problems.   The 

above list is not exhaustive and does not include the remainder of paint, baseboards, grout, holes in 

walls, and other work contracted for which was either never completed or was performed negligently.  

15. In December 2018, the Rhames continuously raised significant concerns about the 

progress and quality of the remodel as well as the lack of communication.  Defendants stated that no 

further work would be done on the home until another installment was made as “it has been over a 

month since we were last paid.”  Despite the lack of progress and the holidays, the Rhames paid 

Defendants another $10,000 on December 31, 2018.  Yet again, no work was completed but Brown 

assured the Rhames that “only a few days” were left.  Mr. Rhame insisted on a meeting with Defendant 

in January 2019 to walk the house and discuss their concerns.  At this meeting, Defendant argued that 
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he had already invested too much time into this project.  However, he did agree to finish some items 

and repair others.  Mr. Rhame wrote out all of the incomplete issues and repairs and Defendant 

initialed the ones he “agreed” to fulfill.  The agreed upon time frame was two (2) weeks.  At this time, 

Defendant also refused to complete several large items on the Rhames list, disregarding the Contract 

which mandated them and for which Defendant had already received payment.  

16. For another four (4) months (January to May 2019), the Rhames continually addressed 

the delay, timing, problems and remaining contracted work. Defendant Brown repeatedly stated that 

everything was being done to finish the home as soon as possible.  On May 3, 2019, Defendants sent a 

letter via email to Mr. Rhame explaining that he would NOT complete 7 of the items he had a) been 

contracted for and paid; and b) re-affirmed these obligations by his own initials in January 2019. 

17. The Rhames responded to this letter and demanded that Defendants perform under the 

contract.  At this time, Defendant Brown stopped returning all calls, text messages or emails. Plaintiffs 

did not receive any communication from Defendants since the May 3rd letter nor were they presented 

with any invoices, receipts or demands of payment. 

18. After over 10 months on the project and more than $240,000, Defendants only 

completed partial work – much of which had severe electrical and plumbing problems.  At a minimum, 

Defendants failed to: 

a.  Change out all ceiling a/c grills which has created several electrical problems; 

b. Failed to install/replace all switch covers and receptacles resulting in roach and 
ant infestations, as well as the ruining of several appliances; 

c. Install/replace all smoke alarms (majority of which did not work); 

d. Add receptacle at new knee space in master bathroom and blank off; 

e. Match the existing paint texture; 

f. Match the family room columns; 

g. Install and purchase a mantle (allowance of $8,000 in the contract); 

h. Add corbels to the kitchen islands; 
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i. Repair appliance openings; 

j. Fix intercom outside the house; 

k. Repair doorbell; 

l. Paint the fireplace stone (completely different colors); 

m. Paint the brick in the house; or 

n. Change the glass in the front door. 

19. Of the work that was completed, important items were performed negligently and below 

any reasonable standard of care.  Significantly, the toilets do not flush properly, the master shower and 

bathtub leak, the “new” tankless water heaters continuously break and require repair, of the few 

doorknobs, cabinet knobs, paper rods and towel rods that Defendants did install – they have all fallen 

out and left holes in the sheetrock; patio intercom and doorbells do not work; and several several areas 

of flooring are scratched, painted, mismatched and uneven (which has led to stitches from people 

tripping).  

20. Upon recent research, Plaintiffs were shocked to discover that Brown fraudulently 

billed and collected payment from the Plaintiffs for Defendants own mistakes – specifically, the 

installation and subsequent removal of the kitchen, pantry, bathrooms, bathtub and laundry room 

plumbing fixtures THAT WERE NOT PURCHASED, PICKED OUT OR APPROVED BY THE 

PLAINTIFFS. Plaintiffs immediately noticed the wrong fixtures and they were promptly removed, yet 

the Rhames were still charged for this gross incompetence. This example does not include the 

numerous bills for work which Brown stated was an “overage” that was actually included in the 

Contract price. 

21. The Rhames were incredibly patient with their time and continued to fulfill their 

obligations under the Contract.  To date, JCB has been paid over $240,000 and yet their home is not 

completed nor was it remodeled properly.   

22. On June 4, 2019, Defendants sent a “Notice of Intent to File Lien” to the Rhames (the 

“Lien Letter”). This Lien Letter stated that the contract had been terminated and that the Rhames had 
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refused to pay Defendants.  This Lien Letter was shocking as the Rhames had not been told the 

Contract was terminated nor had they ever refused to pay the Defendants. Mrs. Rhame immediately 

called counsel for the Defendants and explained there had been no demand and no invoices had ever 

been submitted to the Plaintiffs and refused to be paid.  Defendants’ counsel stated he would speak 

with his counsel.  The Rhames did not receive any further communication or information. 

23. In October 2019, while attempting to finish the remodel on their own and refinance the 

home due to the damage from Harvey, the Rhames discovered that Defendant Brown had filed a lien 

on their homestead in June – without any notice to them (the “MML Lien”).  A majority of the 

requirements for the filing of a Mechanics & Materialmen’s Lien were not satisfied by Defendants.   

24. Defendants intentionally made representations to induce the Plaintiffs to execute a 

Contract for the remodel of their flooded home.  Despite Plaintiffs continued payments and patience, 

Defendents intentionally and fraudulently took advance of the Plaintiffs and left them with an 

incomplete and unsafe home.  To add insult to injury, Defendants then fraudulently filed an MML Lien 

against their homestead thus preventing them from moving forward.  

III.  CAUSES OF ACTION AGAINST DEFENDANTS 

A. Breach of Contract - JCB 

25. Defendant JCB is a general contractor who contracts his services out to customers who 

rely on his representations that he can do the job effectively, timely and competently. In this case, JCB 

contracted with Plaintiffs to do a complete remodel of their home in a timely manner.  Between July 

19, 2018 and May 30, 2019, Plaintiffs paid over $240,178 to Defendant JCB to do this remodel.  

However, Defendant materially breached the contract by not doing or completing a substantial amount 

of the work contracted for, and further, refusing to refund Plaintiffs their money for the work which 

was not completed.  As a result, the Plaintiffs have suffered damages due to Defendant’s material 

breach of the contract agreed upon by both parties.  Because Plaintiff’s performed under the contract 
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by paying each and every submitted draw request as needed, they are entitled to their direct damages, 

consequential damages, attorney’s fees, and any other recoverable damages at law. 

 

B. Fraud Claim Against Defendant Brown 

26. On or about July 19, 2018, Plaintiffs and Defendant JCB entered into a [standard] 

contract for the complete remodel of their home.  On or about July _____, 2018, Plaintiffs and 

Defendant entered into a detailed contract for the complete remodel of their home.  In order for the 

Plaintiffs to enter into this contract, Defendant Brown knowingly made representations to them that he 

would be able to do the remodel to the best of his abilities, pursuant to the terms of the negotiated 

contract and details, the budget, and in a timely manner.  However, to this date, this has not been done. 

27. Further, these communications made by Defendant Brown were material.  A material 

representation is one in which “a reasonable person would attach importance to and would be induced 

to act on … in determining his choice of actions in the transaction in question.” Samson Lone Star Ltd. 

P’ship v. Hooks, No. 01-09-00328-CV, 2016 Tex. App. WL 1019217 (Tex. App. – Houston [1st Dist.] 

March 15, 2016, no pet. h.).  In this case, Plaintiffs would not have executed the contract if it had been 

disclosed that after twelve (12) months from the execution of the agreement, the remodel would not be 

finished and of the work performed, it would not be done in a workmanlike manner. 

28. These representations made by Defendant Brown were also false.  Brown made false 

representations when he knowingly stated that the remodel would be done in a timely manner when, in 

fact, it was not done in a timely manner and Defendant Brown never had any intention of getting it 

finished in a timely manner.  Further, when Defendant Brown made these representations, he knew that 

such representations were false.  Specifically, he knowingly made these assurances to Plaintiffs 

without regard as to whether this complete remodel of their home would be done in a reasonable and 

timely manner. 



Rhame v. JCB - Original Petition     Page 9  
 

29. When Brown made these representations, he did so with the intent that the Plaintiff’s 

act on it.  He knowingly held out to the Plaintiffs that he would be able to do this complete remodel 

within a timely manner with the intent that the Plaintiffs execute the contract to which Plaintiffs relied 

on these representations – they executed the contract as a result of these representations by the 

Defendant. Lastly, these false representations made by the Defendant caused the Plaintiffs economic 

injury when they justifiably relied on the Defendant to complete this remodel. 

C. Claim of Negligence – Defendant JCB 

30. Defendant JCB owed a duty of reasonable and ordinary care in completing his scope of 

work after execution of the contract between him and the Plaintiffs.  However, the Defendant failed to 

exercise ordinary care in carrying out their job duties in the following manners: 

a. Acting negligently or incompetently while acting as a general contractor; 

b. Failing to disclose a potential customer the full scope of work and the timeliness 
of this work that is known to the general contractor; 

c. Failing to complete the work timely and competently; 

d. Failing to disclose material facts that would not be discoverable by the exercise 
of ordinary care and diligence by the Plaintiffs, or that a reasonable investigation 
would uncover;  

e. Failing to provide proper notice of the true scope of the work and the timeliness 
of this work;   

f. Failing to provide copies and/or information related to all work and fixtures 
regarding warranty; and,  

g. Failing to provide the required list of all subcontractor’s used at Plaintiffs’ 
residence. 

31. Each of the above acts and omissions, singularly or in combination with others, 

constituted negligence which proximately caused the Plaintiffs’ damages. 

D. Gross Negligence Claim – Defendants JCB and Brown 

32. The acts and omissions by Brown, JCB and through its directors, officers, and/or 

agents, were aggravated by the kind of gross negligence, malice, recklessness, and callous disregard 

for which the law allows the imposition of exemplary damages.  The Defendants’ conduct, when 
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viewed from his standpoint at the time of the agreement between them and Plaintiffs, involved an 

extreme degree of risk considering the probability and magnitude of the potential harm to others and he 

was actually, subjectively, aware of the risk involved, but nevertheless proceeded with a conscious 

indifference to rights, safety, and welfare of others, including those of Plaintiffs. The Defendant’s acts 

and omissions, which collectively and severally constituted gross negligence, were a proximate cause 

of the resulting damages suffered by the Plaintiffs. 

E. Negligent Misrepresentation 

33. The actions of the Defendants also constituted negligent misrepresentation for the 

following reasons: 

a. Defendant Brown made a representation to the Plaintiffs in a transaction in 
which he had an interest.  Specifically, Brown knowingly stipulated to the 
Plaintiffs that he would do a complete remodel of their home in a timely manner 
knowing that he was never going to finish this remodel at any point. 

b. Defendant supplied the false information for the guidance of others, namely the 
Plaintiffs.  He told the Plaintiffs that he would be able to finish a complete 
remodel of their home which included plumbing, electrical, the installation of 
windows, doors, cabinets, flooring and many other things.  The Plaintiffs 
justifiably relied upon Defendant and thus, allowed Defendant to guide them in 
this process in making an informed decision as to whether they should enter into 
this agreement. 

c. Defendant did not exercise reasonable care or competence in obtaining or 
communicating this information.  Defendant had actual knowledge that he 
would not be able to complete this remodel nor that he would ever complete the 
remodel for this agreed upon price – in any matter of time – and yet continued to 
falsely promise the Plaintiffs that he would be able to do the different tasks that 
both the Defendant and the Plaintiffs had agreed upon in July 2018. 

d. Plaintiffs justifiably relied on the representations that the Defendant made.  The 
Plaintiffs would not have agreed to this remodel had they known that the 
Defendant was never going to be capable of completing it at any time.  As a 
direct result of these misrepresentations by the Defendant, the Plaintiffs suffered 
damages. 

F. Breach of Fiduciary Duty against Defendant Brown 

34. The conduct of Defendant Brown has also resulted in a breach of fiduciary duty to the 

Plaintiffs.  Pursuant to the Texas Construction Trust Fund Act, the Defendant is a trustee of the trust 
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funds arising out of the payments made to him by the Plaintiffs.  TEX. PROP. CODE §162.001.  As 

trustee, the Defendant owed the Plaintiffs an unwavering duty of good faith, fair dealing, loyalty, and 

fidelity over the trusts.  Ames v. Ames, 757 S.W. 2d 468, 476 (Tex. App. – Beaumont 1988), aff’d and 

modified, 776 S.W.2d 154 (Tex. 1989). 

35. The Defendant breached his duties to the Plaintiffs by intentionally and knowingly 

retaining, using, disbursing, or otherwise diverting trust funds without first fully satisfying all current 

or past due obligations incurred to the Plaintiffs.  As a result, the Plaintiffs have suffered damages as a 

result of the Defendant’s breach of fiduciary duty. 

G. Conversion 

36. The actions of the Defendant also constituted conversion for the following reasons: 

a. The Plaintiffs owned, possessed, or had the right to immediate possession of 
their home, 

b. The Plaintiffs’ home was their personal property; 

c. The Defendant then wrongfully exercised dominion or control over the property.  
Specifically, the Defendant was on the premises for months without getting 
much of anything completed, which caused Plaintiffs.  Green Int’l v. Solis, 951 
S.W.2d 384, 391 (Tex. 1997). 

H. Money Had and Received against Brown 

37. To recover for this cause of action, the Defendant has to hold the money, and the money 

must belong to the Plaintiffs in equity and good conscience.  Norhill Energy LLC v. McDaniel, 517 

S.W.3d 910, 917 (Tex. App. – Ft. Worth 2017, pet. Denied).  Here, the Plaintiffs have an immediate 

right to the return of their money that the Defendant continues to wrongfully exercise dominion and 

control over.  The Defendant has had ample time to return the money back to the Plaintiffs and has 

failed to do so.  As a result, the Defendant is liable for money had and received. 

I. Violation of Deceptive Trade Practices Act against Defendants 

38. According to the Deceptive Trade Practices Act (“DTPA”), the Plaintiffs are entitled to 

recover their economic damages, including any mental anguish damages, and treble damages (three 
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times the amount of economic damages) because the Defendant’s conduct was committed knowingly 

and intentionally.  Specifically, the Defendant violated the DTPA because he: 

a. Made a false, misleading, or deceptive act or practice that is specifically 
enumerated in the “laundry list” found in the TEXAS BUSINESS AND COMMERCE 
CODE § 17.46(b) and that the Plaintiffs relied on to their detriment by:  

(i) representing that the services to be provided would be fully completed in 
a timely manner; and,  

(ii) failing to disclose information concerning goods and services ordered at 
his instruction which was known at the time of the Contract if such 
failure to disclose such information was intended to induce the consumer 
into a transaction into which the consumer would not have entered into 
had the information been disclosed.  
 

39. By knowingly and intentionally making representations to the Plaintiffs that the 

Defendant would be able to do a complete remodel of their home in a timely manner and failing to 

disclose to them that he never intended to do the work that was required to complete the remodel (or 

come even close), the Defendant violated the DTPA, and thus, the Plaintiffs are entitled to their 

economic damages including any mental anguish damages, plus treble damages. 

J. Invalid and Improper Mechanic & Materialman’s Lien 

40. Chapter 53 of the Tex. Prop. Code (and Subchapter K) outlines the requirements which 

must be satisfied before a general contractor may file a Mechanic & Materialman’s lien (“M&M 

Lien”).  The property code mandates strict compliance with this statute. Defendants failed to comply 

with the law, as the following requirements where not met prior to the filing of the M&M Lien: 

a. Defendants never provided a list of subcontractors or suppliers;  

b. Defendants failed to provide a Disclosure Statement pursuant to §53.255; 

c. Defendants never provided a Final Bills Affidavit; and, 

d. Defendants did not send notice of the M&M Lien after it was filed as required in 
§(a)(3). 

41. Defendant filed a fraudulent M&M Lien and Plaintiffs are entitled to recover penalties 

as afforded under Chapter 12 of the Tex. Civil Practice & Remedies Code.  Accordingly, Plaintiffs 
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further seek recovery of and from Defendants for actual damages, costs, attorneys fees and exemplary 

damages. 

K. Attorneys’ Fees and Costs 

42. Plaintiff is entitled to recover reasonable attorneys’ fees, pursuant to Tex. Civ. Prac. & 

Rem. Code §38.001 et. seq. Accordingly, Plaintiffs further seek recovery of and from Defendants for 

reasonable attorneys' fees, inasmuch as it has been required to employ the law firm of Doré Mahoney 

Law Group, P.C. to file this suit and has agreed to pay said firm a reasonable fee for their services. 

IV.  CONDITIONS PRECEDENT 

43. All conditions precedent to Plaintiff’s claims for relief have been satisfied, performed, 

excused, or waived. 

V.  REQUEST FOR DISCLOSURE 

A. Request for Disclosure 

44. Pursuant to Tex. R. Civ. P. 194, Plaintiffs requests that each Defendant disclose, within 

fifty (50) days of service of this Request, the information or material described in Tex. R. Civ. P. 

194.2. 

VI.  PRAYER 

Plaintiffs respectfully request that the Court enter judgment against Defendants as follows: 

1. All actual and consequential damages; 

2. All statutory damages; 

3. All treble damages under the Texas Deceptive Trade Practices Act;  

4. All reasonable and necessary attorney’s fees through the time of hearing, and such 
further attorney’s fees in the event this matter is appealed; 

5. All expert witness fees and costs; 

6. All costs of litigation; 

7. All costs of of court; 

8. Punitive and exemplary damages; 
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9. Award Plaintiff’s such other and further relief, general or special, at law or in equity, to 
which they may be justly entitled. 

 
Respectfully submitted, 

 
THE RHAME LAW FIRM, PLLC 
 

 
By: /s/ Kristin N. Rhame 

Kristin N. Rhame 
State Bar No. 24060794 
227 E. Edgewood 
Friendswood, Texas 77546 
(832) 314-4630 Telephone 
 
kristin@rhamelaw.com 
 

ATTORNEYS FOR PLAINTIFFS 
JUSTIN AND KRISTIN RHAME 


