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IN THE UNITED STATES DISTRICT COURT FOR THE 

MIDDLE DISTRICT OF PENNSYLVANIA 

KEVIN QUIRKE, 

Plaintiff, 

v. 

JLG INDUSTRIES, INC., a 
corporation, 

   Defendant.  

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
NO. 1:19-cv-01242-SHR 
 
JURY TRIAL DEMANDED 
 
(District Judge Sylvia H. Rambo) 

  

DEFENDANT JLG INDUSTRIES, INC.’S BRIEF IN SUPPORT OF 
MOTION TO DISMISS PLAINTIFF’S COMPLAINT, ALLOWING 

PLAINTIFF TO FILE SUIT IN ONTARIO, CANADA  

Defendant, JLG Industries, Inc. (hereinafter “JLG”) hereby moves this 

Honorable Court to enter an Order dismissing this case in the Middle District, 

Pennsylvania under forum non conveniens and allowing Plaintiff to file in the 

appropriate Canadian venue - Ontario, Canada.   The Complaint [Doc. 1] was 

recently filed and no significant discovery has been conducted as yet.  

A.   Procedural History of the Case  

Plaintiff’s Complaint was originally served and filed in United States District 

Court, Western District, Pennsylvania, on April 26, 2019.  A Motion to 

Dismiss/Transfer was filed by Defendant JLG on June 19, 2019.  On July 17, 2019, 

Judge Nora Barry Fischer of the Western District granted, in part, a Motion to 

Dismiss/Transfer filed by Defendant JLG by ordering and effecting a transfer of this 
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case to the Middle District.  Judge Fischer did not rule on, and specifically left open 

for the Middle District’s determination, the part of the Motion calling for dismissal 

and allowing Plaintiff to file in Ontario, Canada. (See Exhibit “A” - Order of Judge 

Nora Barry Fischer, dated 7/15/2019 - “[T]his Court defers any ruling on the 

requested dismissal on the basis of forum non-conveniens to the transferee 

court…”). Defendant JLG now, respectfully, moves the Middle District Court to 

dismiss this matter currently venued in the Middle District on the basis of forum non 

conveniens, allowing Plaintiff to file suit in the proper and most appropriate forum: 

Ontario, Canada. 

B.   Statement of Facts 

According to the Complaint, on March 13, 2018, Plaintiff Kevin Quirke, a 

citizen of the Republic of Ireland who was working under a Canadian visa and living 

in Toronto, Ontario, Canada, was operating a JLG 860SJ Boom Lift (hereinafter 

“860SJ”, “boom lift” or “lift”) on the premises of his employer, Sunbelt Rentals of 

Canada, Inc., in Toronto, Ontario, Canada.  The particular boom lift at issue was 

purchased by Sunbelt Rentals of Canada from Defendant JLG.  JLG’s manufacturing 

facility is located in McConnellsburg, Fulton County, Pennsylvania.   

It is alleged that during the operation of the lift by Mr. Quirke to ensure that it 

was rent-ready, and as Mr. Quirke was controlling the lift while standing in a work 
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platform/basket at the end of the vertically extended boom, the boom suddenly 

retracted and then stopped, causing Mr. Quirke to strike the platform and railings 

surrounding the platform and resulting in injuries.  It is further alleged that the cause 

of the boom retraction was the failure of degraded cables in the boom arm due to 

faulty assembly. 

C. Statement of Question Involved 

Under a forum non conveniens analysis and considering the substantial 

relationships and connections, should this matter be dismissed in the Middle District, 

Pennsylvania, allowing Plaintiff to file suit in Ontario, Canada? 

Suggested Answer:  Yes. 

D. Argument –  
 
The Federal District Court For The Middle District, Pennsylvania 
Should Dismiss This Matter, Allowing Plaintiff to File Suit in Canada 

 
1. Ontario, Canada is an adequate alternative forum, and the proper 

forum, for Plaintiff’s action  

The accident at issue occurred in the province of Ontario, Canada, all witnesses 

on the premises at the time of the accident reside in the Ontario, Canada area and the 

wire cables within the boom arm that Plaintiff alleges were “defective and degraded” 

are currently stored at the Sunbelt facility in Toronto, Ontario, Canada.   The medical 

treatment provided following the accident was provided to Plaintiff in Ontario.  
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Ontario/Canadian law, codes and safety regulations should apply under 

Pennsylvania’s current choice of law standards, which focus on the forum having 

the most interest in the issues and most intimately concerned with the outcome.  

Griffith v. United Airlines, Inc., 416 Pa. 1, 203 A.2d 796 (1964), Melville v. 

American Home Assurance Co., 584 F.2d 1306 (3d Cir. 1978).  See also Cippolina 

v. Shaposka, 267 A. 2d 854 (Pa. 1970) (where the underlying accident had no 

connection with the forum, it would be improper for the forum to apply its own law).  

There is no connection between Plaintiff, the accident and the United States - let 

alone any connection with the Middle District - other than Defendant JLG’s 

headquarters and manufacturing site that is located in McConnellsburg, Fulton 

County, Pennsylvania which is within the territorial borders of the Middle District.   

Defendant JLG will submit to Ontario, Canada jurisdiction. See Piper Aircraft 

Co. v. Reyno, 454 U.S. 235, 254, n.22, 102 S.Ct. 252, 265, n.22, 70 L.Ed. 419 (1981) 

(requirement of an adequate alternative forum is generally satisfied when defendant 

is amenable to process in the other jurisdiction).  Weighing and balancing the interest 

factors, an Ontario court is the proper and most convenient forum for this lawsuit.    

Courts outside of the United States have consistently been upheld as adequate 

alternative forums for the purpose of forum non conveniens dismissals by U.S. 

Federal and state courts.  Id.  On the date of the accident, the Plaintiff, a citizen and 

current resident of the Republic of Ireland, was living and working in Toronto, 
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Ontario, Canada under a Canadian work visa.  The accident occurred at the Sunbelt 

Rentals of Canada facility in Toronto, Ontario where Plaintiff was employed.    

The JLG 860SJ boom lift at issue was sold to Plaintiff’s employer, Sunbelt 

Rentals of Canada, according to Plaintiff’s Complaint [Doc. 1, ¶ 8], sometime during 

the four years prior to the date of the accident – March 13, 2018.   Sunbelt Rentals 

of Canada, as the owner of the lift and in control of all operational aspects regarding 

the lift at the time of the accident, was responsible for any inspections and 

maintenance concerning the lift during that time.  Sunbelt Rentals of Canada, as 

Plaintiff’s employer, was further responsible for training Plaintiff as to the operation 

of the lift, or for ensuring that Plaintiff had been properly trained prior to being 

employed by Sunbelt Rentals of Canada.  Upon information and belief, the entirety 

of Plaintiff’s medical treatment was provided in Ontario, Canada (with, possibly, 

some further treatment or therapy in the Republic of Ireland) and none was provided 

in Pennsylvania or in the United States. 

Canadian courts follow the concept that where the harm occurred should be 

where the matter is litigated – lex loci delicti.  Haaretz.com v. Goldhar, 2018 SCC 

28 (Canadian Supreme Court, 2018), 2 S.C.R. 3; Tolofson v. Jensen, [1994], 3 

S.C.R. 1022, 120 D.L.R. (4th) 289.  As such, filing this suit in Ontario would be 

appropriate.  Canada’s initial jurisdictional legal test, which is, basically, the 

equivalent of the U.S. courts’ personal and subject matter jurisdiction test, is termed 
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“jurisdiction simpliciter”.  The fact that the accident occurred on Canadian soil 

within the province of Ontario satisfies this test.   

After “jurisdiction simpliciter” is satisfied, a Canadian court will then, as do 

Federal and state courts in the United States, determine where it is most fair and 

efficient to conduct the case – a forum non conveniens analysis.  Id.   

The medical personnel and medical records regarding Plaintiff’s treatment in 

Ontario, Canada will be far more accessible with the case litigated in a Canadian 

venue, as those treatment facilities are Canadian institutions and no medical 

treatment was obtained or provided in the Middle District of Pennsylvania - or 

anywhere else in Pennsylvania or in the United States.  Plaintiff himself, a citizen 

and current resident of the Republic of Ireland, would not experience any more or 

less inconvenience in either a Canadian forum or in the Middle District.   

Any accident site witnesses, co-workers, workplace supervisors, company 

safety personnel, and medical treatment providers will, undoubtedly, have to be 

deposed in Canada.  The inconvenience and burden of attempting to gain access to 

these witnesses for deposition or trial testimony in the Middle District would be 

substantial, and producing these witnesses in a Canadian forum would alleviate 

profound logistical, procedural and, potentially, geopolitical concerns.  An Ontario, 
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Canada court, unquestionably, would be both the fairest and most efficient forum to 

litigate this matter. 

2. In weighing the private and public interest factors, as expressed by 
the Third Circuit, Ontario, Canada is the proper forum for 
Plaintiff’s claims 
  

The analysis for a transfer of a case from one Federal district to another (as has 

already occurred in this matter) and a dismissal allowing a plaintiff to file in a foreign 

jurisdiction – as Defendant JLG requests in this current motion – are fundamentally 

similar and take into account the same policy considerations.   Analysis of a 28 

U.S.C. § 1404(a) motion for transfer has two components.  First, the phrase “where 

it might have been brought” means that both the original venue and the requested 

venue must be proper under 28 U.S.C. § 1391.  Jumara v. State Farm Ins. Co., 55 

F.3d 873, 879 (3d Cir. 1995).  Venue, in a diversity case such as the instant matter, 

is proper, (1) where any defendant resides, if all defendants reside in the same state, 

(2) where a substantial part of the events or omissions giving rise to the claim 

occurred, or (3) where personal jurisdiction may be had over any defendant, if no 

other venue is proper.  28 U.S.C. § 1391(a).    

Second, and most relevant to the instant motion, is that because the purpose of 

allowing 28 U.S.C. §1404(a) transfers is to “prevent the waste of time, energy and 

money and to protect litigants, witnesses and the public against any unnecessary 
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inconvenience and expense,” see Van Dusen v. Barrack, 376 U.S. 612, 618, 84 S. 

Ct. 805, 11 L. Ed. 2d 945 (1964), the Court is required to undertake a balancing test 

in deciding whether the “interests of justice [would] be served by a transfer to a 

different forum”.  Jumara, 55 F. 3d at 879.  

A defendant seeking dismissal or transfer on forum non conveniens grounds 

must show that the balance of the public and private factors “tip decidedly in favor 

of trial in the foreign forum.”  Lacey v. Cessna Aircraft Co. (“Lacey II”), 932 F.2d 

170, 180 (3d Cir. 1991).  Any further inspection of the allegedly worn and broken 

wire rope/cables and any maintenance records concerning the boom lift at issue 

would need to be performed, accessed or obtained from Sunbelt Rentals of Canada 

in Toronto, Ontario.   

The Third Circuit, in Jumara, supra, has outlined a non-exhaustive list of private 

and public interest factors to be weighed in this balancing test:   

The private interests include: (1) the plaintiff’s forum preference as 
manifested in the original choice; (2) the defendant’s preference; (3) 
whether the claim arose elsewhere; (4) the convenience of the 
parties as indicated by their relative physical and financial 
condition; (5) the convenience of the witnesses; and (6) the location 
of books and records. 

   

Jumara, 55 F.3d at 879.    

The public interests include: (1) the enforceability of the judgment; 
(2) practical considerations that could make the trial easy, 
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expeditious or inexpensive; (3) the relative administrative difficulty 
in the two resulting from court congestion; (4) the local interest in 
deciding controversies at home; (5) the public policies of the fora; 
and (6) the familiarity of the trial judge with the applicable state law 
in diversity cases.   

 

Jumara, 55 F.3d at 879-880.  

 While the burden of showing that these factors warrant dismissal/transfer rests 

with the moving party (Id. at 879), the moving party “is not required to show ‘truly 

compelling circumstances for…change…[of venue, but rather that] all relevant 

things considered, the case would be better off…’ ” in another forum.  In re United 

States, 273 F.3d 380, 388 (3d Cir. 2001) (quoting In re Balsimo, 68 F.3d 185, 187 

(7th Cir.1995) (alterations in original).  

As to the public interest factors listed above, a majority of those factors clearly 

favor Ontario, Canada over the Middle District as the proper forum.  In analyzing 

the “practical considerations that could make the trial easy, expeditious or 

inexpensive”, a Canadian forum provides a far more convenient environment for 

access to trial witnesses, access to medical records, and access to investigations 

conducted by Canadian authorities and safety institutions – and for examination of 

their respective investigators - than would the Middle District of Pennsylvania.  

Canada has far more interest than the Middle District in keeping Canadian 

workers safe and in the adherence of Canadian employers – and employees - to 
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Canadian or Ontario provincial safety rules, regulations and statutes.  Further, a 

Canadian trial judge will be far more familiar with the applicable Canadian law, 

rules, regulations and statutes than a Middle District judge could be. 

The ease of access to essential sources of proof – the boom lift components at 

issue, witnesses, medical treatment records, inspection and maintenance records, etc. 

– in Ontario, and the difficulty of accessing any such sources of proof in the Middle 

District of Pennsylvania, decidedly tips the scale in favor of Ontario, Canada as the 

proper forum for Plaintiff’s lawsuit. 

3. A Canadian forum’s interest in this matter far outweighs Plaintiff’s 
choice of forum, as Plaintiff is a foreign citizen and the majority of 
evidence lies in Canada 
 

Although one factor for the District Court to consider in a motion to dismiss 

and/or transfer is Plaintiff’s choice of forum, Plaintiff Quirke is a citizen of a foreign 

country, the Republic of Ireland.  Many U.S. Federal and state courts have adopted 

a “lesser deference” standard to forum choices of foreign plaintiffs – especially when 

circumstances, as they do here, suggest that the majority of relevant evidence and 

witnesses lie outside the United States.  Piper, 454 U.S. at 255, 102 S. Ct. at 265-66 

(presumption in favor of plaintiff’s choice of forum is applied with less force when 

plaintiff is foreign).  Plaintiff’s choice of forum is “entitled to less weight where the 

plaintiff chooses a forum which is neither his home nor the situs of the occurrence 
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upon which the suit is based.” Reed v. Weeks Marine, Inc., 166 F.Supp. 2d 1052, 

1057 (E.D. Pa. 2001).  Here, Pennsylvania is neither Plaintiff’s home nor is it where 

the accident occurred. 

In Ontario, Plaintiff will have far more access to essential sources of proof – 

the boom lift cable components, the workplace witnesses, the medical records and 

medical witnesses – to litigate his claims than he ever would in the Middle District, 

and Defendant JLG will have far more access to those essential sources of proof to 

develop a defense to Plaintiff’s claims.   

In the instant matter, the majority of relevant evidence unquestionably exists in 

Ontario, Canada. Attempting to conduct discovery from a venue in Pennsylvania – 

let alone a trial - would be extremely daunting, as the attorneys would need to travel 

continuously to Ontario in order to obtain depositions of Canadian witnesses and to 

conduct any further inspections of the lift components or to access electronic 

information.  Subpoenas to appear and/or subpoenas for documents would be 

particularly difficult, if not impossible, to serve and enforce. 

The private and public factors to be considered in an analysis of a forum’s 

interest, as set forth by the Third Circuit, clearly favor Ontario, Canada as the most 

appropriate and convenient forum. 

4. Plaintiff has ample time to file this lawsuit in Ontario, Canada and 
Canadian law will apply   
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Conducting a trial of this matter in Pennsylvania would be unnecessarily 

oppressive and burdensome when an adequate and proper forum exists in Ontario, 

Canada.  The Ontario Limitations Act, S.O. 2002, Chapter 24, Schedule B, amended 

2017, provides a two (2) year statute of limitations for personal injury matters.  

Plaintiff will have more than sufficient time – until March, 2020 - to file suit in a 

Canadian court. 

As stated previously, JLG will submit to jurisdiction in Ontario, and JLG is the 

only party that might suffer any inconvenience if the civil action were filed in 

Ontario, Canada.  Even under Pennsylvania’s “flexible” choice of law approach (i.e. 

the place having the most significant interest in the issue or most intimately 

concerned with the outcome) it is clear that Ontario, Canada law should apply to this 

action, whether the matter is litigated in Canada or in a United States District Court.  

The accident occurred on Canadian soil and Canadian safety codes, regulations and 

standards would apply to the condition, inspection and maintenance of the JLG 

860SJ boom lift as well as to the conduct of Plaintiff in operating the lift.  See Griffith 

v. United Airlines, Inc., 416 Pa. 1, 203 A.2d 796 (1964), Melville v. American Home 

Assurance Co., 584 F.2d 1306 (3d Cir. 1978).  

5. Canada’s safety regulations, rules and standards apply to the 
condition, inspection, maintenance and operation - including the 
training of Plaintiff - regarding the boom lift at issue  
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Due to the substantial safety and maintenance issues surrounding the events 

leading up to Plaintiff’s accident – specifically the possible failure of Sunbelt Rentals 

of Canada to adequately train operators and the required inspection and maintenance 

procedures that were, arguably, not adhered to by Sunbelt Rentals of Canada - an 

Ontario court has significant interest in this matter.1  The Canadian Occupational 

Health and Safety Regulations (SOR/86-304), Section 14.1 (concerning materials 

and personnel lifts), enabled by the Canadian Labor Code, is Canada’s equivalent of 

OSHA.  These regulations establish and regulate the safety standards and 

precautions concerning the operation of aerial lifts in Canada, such as the boom lift 

at issue, and set forth required inspection procedures, maintenance procedures, and 

operational procedures which will be of critical relevance in the litigation of 

Plaintiff’s claims.   

The CSA Group (formerly the “Canadian Standards Association”), the 

Canadian equivalent of ANSI/ASME, is a private group that promotes and maintains 

safety codes and standards that ensure the safe design, manufacture, and operation 

                                                           
1 Of critical significance to Defendant JLG’s defense of this lawsuit is the fact that 
Sunbelt Rentals of Canada, their employees, or a renter, prior to the accident, 
apparently disengaged/disabled a “broken cable” indicator light in the machine 
settings that would have alerted the operator that the boom lift at issue was not in a 
usable condition.  See Exhibit “B” – Letter from JLG’s Product Safety and 
Reliability Department to Matthew Young, Sunbelt Rentals of Canada’s Fleet and 
Operations Manager, dated May 3, 2018 (following a post-accident inspection of the 
lift by all parties). 
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of mechanical and industrial equipment used within the Canadian provinces and set 

the benchmarks, as do ANSI/ASME in the United States, for the standard of care.   

As previously stated, a Canadian judge who is familiar with these Canadian 

regulations, codes and standards – which would apply to the inspection, maintenance 

and operation of the boom lift at Sunbelt’s facility in Toronto, Canada - would be in 

a far better position than any United States court would be in applying these 

regulations, codes and standards to the evidence in this matter and in formulating 

jury instructions to conform to those regulations, codes and standards. 

6. Although strict liability claims are not recognized in Canada, the 
proof necessary for Plaintiff to prove strict liability under current 
Pennsylvania law, pursuant to the Tincher decision, are similar to 
the proof needed for a negligence cause of action in Canada 

As there was a Response in Opposition to JLG’s Motion to Dismiss/Transfer 

filed by Plaintiff when this matter was venued in the Western District, it is expected 

that Plaintiff will raise the fact in the Middle District– as he did in his previous 

Response in Opposition when the matter was venued in the Western District - that 

Canada does not recognize strict products liability and analyzes all products claims 

through negligence concepts.  Plaintiff claimed in his prior Response in Opposition 

that such a situation would be prejudicial.  Notwithstanding the point that a more 

friendly or advantageous legal environment is not one of the private or public 
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interest factors that a court should consider in a forum non conveniens analysis2, 

this issue is addressed below.   

Under the current state of strict liability in Pennsylvania, as expressed in 

Tincher v. Omega Flex, Inc., 628 Pa. 296, 104 A.3d 328 (2014), the proofs  required 

to advance a strict liability claim or to advance a negligence claim are similar in 

nature and effect.  In overruling long standing strict products liability law, the 

Tincher Court recognized that negligence concepts are inextricably woven into any 

strict liability framework. Tincher, 104 A.3d at 410.  

Strict liability in Pennsylvania, under Tincher, is analyzed by applying the 

ordinary consumer expectation test and/or through an analysis that weighs the risk 

of using a defectively designed product against the utility of that product.  Under 

either test a plaintiff must “prove that the product is in a ‘defective condition’ by a 

preponderance of the evidence.”  Tincher, 104 A.3d at 335.   

In proving, as Plaintiff must do to recover under a strict liability theory in this 

case, that there were negligently installed/assembled cables in the boom of the lift, 

Plaintiff must then prove that this condition rendered the lift “unreasonably 

dangerous” – a defectiveness determination. See Tincher, 104 A.3d at 380.  If a 

                                                           
2 Plaintiff also expressed in his prior Response in Opposition that Canada has a cap 
on damages that should be considered by the Court in determining the Motion to 
Dismiss.  This is also not a private or public interest factor to be considered in a 
forum non conveniens determination. 
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defendant is proven to have manufactured and sold a defective product to a 

consumer, then that defendant has, inarguably, breached a duty to that consumer.    

Further, under the theory of strict liability, if a seller/manufacturer has profited 

from making and putting a product into the stream of commerce, then that 

seller/manufacturer is responsible for damage caused by the reasonable  (and 

“reasonableness” being yet another negligence concept) use of the product. Tincher, 

104 A.3d at 382.   Thus, the proofs necessary for a prima facie case under 

Pennsylvania’s current strict liability framework are also sufficient to prove a prima 

facie case of negligence – in any American or Canadian jurisdiction3.   

The Tincher Court re-established that Pennsylvania was a “Restatement 

(Second)” state in a products liability context.  Restatement (Second) of Torts, § 

402A (1) (b) clarifies that for strict liability to apply, a product “…is expected to and 

does reach the user or consumer without substantial change in the condition in which 

it is sold.”   

However, under the facts in the instant case are indications that the “broken 

cable” indicator light on the boom lift at issue – which would alert an operator that 

                                                           
3 Canadian tort law, derived from the same English common law as American tort 
law, defines the elements of negligence as follows:  “A plaintiff in a negligence 
action is entitled to succeed by establishing three things to the satisfaction of the 
court:  (A) a duty of care exists; (B) there has been a breach of that duty; and (C) 
damage has resulted from that breach.”  Linden, Allen, Canadian Tort Law, 9th Ed. 
(2011), p. 114, note 1.  
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there was a problem with the boom cables – had been disengaged or disabled by 

someone following the sale of the lift and while under the ownership of Sunbelt 

Rentals of Canada (See Exhibit “B” and Footnote 1 of this Brief). This significant, 

and relevant, alteration/modification should negate any strict liability claim in 

Pennsylvania, leaving Plaintiff to proceed only under a negligence theory, even if 

this matter remained in the Middle District and if Pennsylvania law applied.     

WHEREFORE, Defendant JLG Industries, Inc., for all of the reasons set forth 

above, respectfully requests that this Honorable Court for the United States District 

Court, Middle District of Pennsylvania dismiss Plaintiff’s Complaint with prejudice, 

allowing Plaintiff to file in Ontario, Canada, which is the proper, appropriate and 

most convenient forum for this civil suit and which Plaintiff has ample time to 

accomplish before the Canadian statute of limitations runs.  

TRABUCCO & MENARD, PLLC 

Dated:  July 30, 2019  BY:    /s/ Dennis P. Herbert   
Dennis P. Herbert, Esquire 
PA I.D. #65847 
Attorneys for Defendant,  
JLG Industries, Inc.  
600 W. Germantown Pike, Suite 400 
Plymouth Meeting, PA 
T: (610) 768-8069 / F: (877) 335-9995  
E: dherbert@trabuccomenard.com 
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