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UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

EDWARD H. RUEHL, individually and as 

Administrator of the Estate of Shirly T. 

Ruehl, deceased, 

 

                   Plaintiff, 

 -vs- 

S.N.M. ENTERPRISES, INC., 

 

                  Defendant. 
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: 

 

 

CIVIL ACTION NO. 1:15-CV-168  

 

CIVIL ACTION 

 

 

 

MEMORANDUM OF LAW IN OPPOSITION TO PLAINTIFF AND DEFENDANT’S 

MOTIONS FOR SANCTIONS AND IN SUPPORT OF CROSS-MOTION FOR 

SANCTIONS AGAINST BORDAS & BORDAS, PLLC 

 ON BEHALF OF MICHAEL PANISH 

 

 Michael Panish, by and through his attorneys, Florio Perrucci Steinhardt & Fader, LLC, 

submits this memorandum of law (i) in response to the Amended Show Cause Order, (ii) in 

opposition to Plaintiff and Defendant’s motions for sanctions against Mr. Panish, and (iii) in 

support of Mr. Panish’s motion to impose sanctions against the law firm of Bordas & Bordas, 

PLLC (“Bordas”), pursuant to Local Rule 83.3.1(b).   

PRELIMINARY STATEMENT 

 On March 17, 2017, this Court entered an order denying “the plaintiff’s request for a 

protective order to preclude the video recording of Mr. Panish’s deposition.”  See Memorandum 

Order, Doc. 57 at 6.  The Court further ordered that Defendant “shall be permitted to record Mr. 

Panish’s deposition by video and stenographic means.”  Id.  The Court’s Order did not, however, 

compel Mr. Panish to appear for deposition.  At the time Mr. Panish learned that this Court 

denied Plaintiff’s application for a protective order, Mr. Panish advised the Bordas law firm that 
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he would not appear for a videotaped deposition and that the firm had to come back to him with 

a solution before he would appear for his deposition.  Mr. Panish never heard back from the 

Bordas law firm, and thus, had no reason to appear on the date the parties’ counsel set for Mr. 

Panish’s deposition.  For this reason alone, Plaintiff and Defendant’s motions for sanctions 

should be denied.   

The Bordas law firm knew from the very first day Mr. Panish was engaged as an expert 

that he would not permit his deposition testimony to be videotaped, but chose to do nothing 

about it.  There were at least eighteen (18) occasions before Bordas moved for a protective order, 

where Mr. Panish’s office communicated to the firm, verbally or in writing, that Mr. Panish 

would not permit his deposition to be videotaped.  Rather than addressing the issue early in the 

case, the firm inexcusably decided to ignore the issue and “deal with it if we get there.”  It is 

unconscionable that the Bordas law firm allowed the issue to fester until March 2017 when the 

firm could have, and should have, secured a substitute liability expert early in the case or seek 

permission from the Court to extend discovery to do so.   

As will be discussed more fully below, the Bordas law firm wrongfully concealed 

material information from this Court in the parties’ joint pursuit of the Amended Show Cause 

Order seeking monetary sanctions against Mr. Panish.  The Bordas law firm’s misconduct and 

cooperation with Defendant to impugn Mr. Panish’s image and professional reputation cannot be 

ignored.  The Bordas law firm’s motion to join Defendant’s motion for sanctions is frivolous and 

obviously filed to provide cover for the Bordas law firm’s negligence in the management of its 

client’s case by wrongfully and speciously laying blame on Mr. Panish.   
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STATEMENT OF RELEVANT FACTS 

A. Bordas & Bordas, PLLC engages Michael Panish as Plaintiff’s expert. 

Michael Panish is President of Panish Construction Corporation d/b/a Construction 

Systems (“Construction Systems”).  (Declaration of Michael Panish (“Panish Decl.”) ¶ 1)  He is 

a nationally recognized expert witness in the field of construction.  (Panish Decl. ¶ 2)  Mr. Panish 

is one of the leading experts in personal injury and defect cases involving manual and automatic 

doors of any type.  (Id.)  Mr. Panish is an unbiased expert and has been engaged by attorneys 

representing plaintiffs and defendants in over 1,100 cases.  (Id.) 

On April 7, 2014, Mr. Panish was engaged by the law firm of Bordas & Bordas, PLLC 

(“Bordas”) to undertake and emergency inspection scheduled for the following day at 1:00 p.m. 

in Gettysburg, Pennsylvania.  (Panish Decl. ¶ 3)  The Bordas law firm was representing the 

administrator of the estate in a wrongful death action involving automatic sliding doors at the 

Hampton Inn that allegedly struck and knocked the decedent to the ground.   (Id.)  The Bordas 

firm apparently had just lost an expert they engaged to conduct an inspection of the doors.  (Id.)  

Despite his busy schedule, Mr. Panish made arrangements to conduct the inspection once 

Construction Systems received Mr. Panish’s standard retainer agreement executed by Laura 

Pollard, Esq. of the Bordas law firm on April 7, 2014 (“Agreement”) along with payment for his 

travel.  (Panish Decl. ¶ 4)   

B. Mr. Panish’s Agreement with Bordas does not permit videotaped  

 depositions. 

 

 Mr. Panish’s standard agreement, including the Agreement executed by the Bordas firm,  

has not substantially changed over the many years he has served as an expert witness.  (Panish 

Decl. ¶ 5)  Relevant to this dispute is a provision in the Agreement that requires Mr. Panish’s 

authorization to have his deposition testimony be videotaped.   (Id.)  Mr. Panish does not permit 
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his deposition testimony to be videotaped under any circumstance without his prior approval 

because he has observed instances where expert testimony has been digitally altered to tarnish 

the expert’s reputation.  (Id.)   Mr. Panish does not permit videotaped depositions of himself, 

except under very limited circumstances, to protect his professional reputation and image.  (Id.)   

Mr. Panish does not permit his picture to be taken for professional purposes and does not even 

use his picture on his website.  (Id.)      

 C. Mr. Panish’s Initial Report. 

Mr. Panish completed the inspection, and took photographs and video of the scene.  

(Panish Decl. ¶ 7)  On April 17, 2014, Mr. Panish completed his report and emailed it to the 

Bordas law firm.  (Id.)   The Bordas firm had not communicated with Mr. Panish for the next 

eight (8) and one-half months until his office contacted the Bordas firm for an update on the 

case.  (Panish Decl. ¶ 8)  On January 6, 2015, Ms. Pollard advised Mr. Panish’s office that a 

complaint had been filed and Tyler Smith, Esq. would be the associate primarily responsible for 

the case going forward. (Id.)   Mr. Panish did not hear from Mr. Smith for the next eleven (11) 

months.  It was not until November 24, 2015, twenty (20) months after Mr. Panish inspected the 

scene, that Mr. Smith first spoke to Mr. Panish to consult about questions that should be posed to 

Defendant’s experts.  (Panish Decl. ¶ 9)   

D. Mr. Panish reminds Bordas he will not appear for his deposition if it is 

videotaped  and Bordas choses to “deal with that if we get there.” 

 

On March 16, 2016, Mr. Panish spoke with Mr. Smith about the depositions Mr. Smith 

had taken.  (Panish Decl. ¶ 10)  Mr. Panish observed that the depositions of Defendant’s experts 

had been videotaped.1  (Id.)   As a result, Mr. Panish reminded Mr. Smith that he would not 

                                                      
1 It appears that the Bordas law firm’s dilemma was self-induced.  Mr. Panish questions whether 

Defendant would have demanded that Mr. Panish’s deposition be videotaped if the Bordas firm did not 

videotape Defendant’s witnesses.   
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permit his deposition testimony to be videotaped consistent with the terms of the parties’ 

Agreement.  (Id.)   Mr. Smith told Mr. Panish not to “worry about it, we will deal with that if we 

get there.”   (Id.)   Concerned about Mr. Smith’s rather dismissive response, Mr. Panish again 

reminded Mr. Smith that he would not authorize a videotaped deposition to be taken and if that 

was a problem, the Bordas law firm should make arrangements to secure another expert.  (Id.)    

On March 24, 2016, Mr. Panish participated in a teleconference call with Bordas 

attorneys about two deposition transcripts he received and reviewed that were also videotaped.  

(Panish Decl. ¶ 11)  During the teleconference call, Mr. Panish again advised the Bordas 

attorneys that he would not permit his deposition testimony to be videotaped.  (Id.)  Again, the 

Bordas attorneys responded that they were not going to worry about that now.  (Id.)  The Bordas 

firm apparently did nothing to squarely address the issue with their client, defense counsel, and 

this Court for the next year.  It was not until March 15, 2017 that counsel for Defendant brought 

the issue to this Court’s attention.  See Doc. 55.     

F. Mr. Panish’s Standard Rate Sheet confirms he does not permit videotaped 

depositions. 

 

 On May 20, 2016, Mr. Panish finalized his supplemental report and had it emailed to the 

Bordas firm.  (Panish Decl. ¶ 14 )  His office also submitted his standard rate sheet for fees 

associated with taking his deposition at the request of the Bordas firm.   (Declaration of Sharon 

Panish (“S. Panish Decl.”) ¶ 4)  Importantly, the last sentence accompanying the standard rate 

sheet states as follows: “Mr. Panish does not do recorded video for deposition or other 

testimony.”  (Id.)   

 G. Scheduling Mr. Panish’s deposition. 

 There was a significant amount of communication between the Bordas firm and Mr. 

Panish’s office about scheduling and the logistics of taking Mr. Panish’s deposition from 
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November 2016 through February 2017.   Although there were discussions about having Mr. 

Panish’s deposition conducted via video-conferencing, there were no discussions about 

videotaping his deposition.   (Panish Decl. ¶¶15-18 )   

On February 3, 2017, Bordas advised Mr. Panish’s office to hold March 20 for his 

deposition via videoconference.  (Panish Decl. ¶ 19)  On February 7, 2017, Mr. Panish’s office 

emailed Bordas and attached a Deposition Invoice for his deposition to be taken via 

videoconference.  (Id.)  The invoice expressly states as follows: “This fee is for video conference 

deposition, not[e] that video recording is not allowed.”  (S. Panish Decl. ¶ 5)   Acknowledging 

acceptance of the terms of the invoice, Defendant remitted payment in the amount of $3,050.00 

on or about February 13, 2017 consistent with the terms of the invoice.   (S. Panish Decl. ¶ 6)   

Approximately three weeks later, Mr. Panish’ office again advised the Bordas law firm that Mr. 

Panish would not allow his deposition to be videotaped via email -- “If this conversation that you 

would like to have is about video recording [h]is Depo, I have already discussed it with him and 

his answer is that he will not allow that.”  (Panish Decl. ¶ 20)   

H. Bordas belatedly forwards deposition notice for videotaped deposition to Mr. 

Panish one week prior to the date noticed for his deposition. 

 

 On March 13, 2017, Mr. Panish’s office emailed the Bordas firm with respect to the 

March 20th deposition to inquire whether counsel intended to meet with Mr. Bordas for 

deposition preparation, and if so, inform the office so that a dep prep meeting could be scheduled 

in advance of the scheduled deposition.  (Panish Decl. ¶ 21)  The next day, Mr. Panish’s office 

received an email from the Bordas firm attaching a “Notice of Videotape Deposition” for his 

deposition scheduled for March 20th.  (Panish Decl. ¶ 22)  Although the deposition notice was 

executed by counsel for the Defendant on February 24, 2017, Mr. Panish did not receive the 

notice until March 14 -- three weeks after the notice was served on the Bordas law firm and just 
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one week prior to the scheduled deposition.  (Id.)  In the email, Bordas told Mr. Panish, for the 

first time, that they recognized the deposition notice required a “‘video deposition.’” (Id.)   They 

also claimed to have “advised defense counsel that a video deposition is unnecessary and 

prejudicial to Mr. Panish; and therefore, Mr. Panish will not permit it.”  (Id.)   The email 

continued: “Defense counsel is in the process of seeking a court order to which we are 

vehemently contesting.”  (Id.)  Mr. Panish’s office responded to this late notice as follows: “Mr. 

Panish will not permit video recording, regardless of any judge ruling.  If it is their intention to 

video tape, then he will not appear and they will lose the appearance fee since it is non-

cancellable and non-refundable.”  (Id.)   

I. Mr. Panish advises Bordas he will not sit for a videotaped deposition and 

that Bordas should get back to him with a solution to the Court’s Order 

denying Plaintiff’s motion for a protective order. 

 

 On March 22, 2017, Mr. Panish’s office received an email from the Bordas firm attaching 

the Court’s Order dated March 17, 2017 denying Plaintiff’s request for a protective order to 

preclude Mr. Panish’s deposition from being videotaped.  (Panish Decl. ¶ 24)  Mr. Panish did not 

interpret the Court’s Order to compel his appearance for deposition because it did not compel his 

appearance for deposition.  (Id.)  As Mr. Panish interpreted the Order, Plaintiff’s motion for a 

protective order was denied such that Defendant would be permitted to record Mr. Panish’ 

deposition by videotape.  (Id.)  On that same date, Mr. Panish had a telephone discussion with 

Christopher J. Regan, Esq. about the Court’s Order.  (Panish Decl. ¶ 25)  At no point in time did 

Mr. Regan state or even suggest that the Court’s Order compelled Mr. Panish to appear for the 

deposition, because it does not compel his appearance.  (Id.)  In this discussion, Mr. Panish 

advised Mr. Regan that, consistent with the terms of his Agreement with the Bordas firm, he 

would not present himself for a video-recorded deposition.  (Id.)  Mr. Panish did offer, as a 
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possible solution, that he might permit videotaping his deposition if counsel secured an 

indemnification bond to provide adequate protection in the event his videotaped deposition was 

made public.  (Id.)  Mr. Regan did not respond to Mr. Panish’s suggested solution.   (Id.)  At the 

conclusion of their telephone call, Mr. Panish advised Mr. Regan that he should get back to him 

with a solution as it pertained to the Court’s Order.  (Id.)  Mr. Regan, nor anyone else from the 

Bordas law firm, responded to Mr. Panish’s demand for a solution.    (Id.)    

J. Bordas did not contact Mr. Panish to confirm his appearance for deposition 

rescheduled for April 18, 2017. 

 

 Mr. Panish did not appear for his deposition that had to be rescheduled from March 20 to 

April 18 (due to Mr. Panish coming down with laryngitis) because Mr. Panish never received 

any communication from the Bordas law firm since his last telephone conversation with Mr. 

Regan on March 22nd.  (Panish Decl. ¶ 26)  The Bordas law firm’s claim to the contrary, Mr. 

Panish’s office never received the email Bordas purportedly sent on April 13 attaching 

deposition transcripts for Mr. Panish’s review before his April 18th deposition.  See S. Panish 

Decl. ¶ 3.  On April 18, Mr. Panish’s office did receive a phone call from Mr. Smith followed by 

a letter dated April 19 reporting that the Bordas firm anticipated Mr. Panish would appear despite 

Mr. Panish’s last telephone discussion with Mr. Regan wherein Mr. Panish demanded that Mr. 

Regan get back to him with a solution.   

 On April 19, 2017, Sharon Darian,2 on behalf of Mr. Panish, responded to Mr. Smith’s 

letter of the same date.  (S. Panish Decl. ¶ 10)  Ms. Darian’s letter responded to Mr. Smith’s 

unsubstantiated accusations, in part, as follows: 

With regard to your signed retention agreement, it is clearly stated that it is 

your office’s obligation to confirm all appointments with Mr. Panish in 

advance.  He has no obligation to guess what needs your case may have.  Mr. 

Panish had not heard a single word from you or your office after his lengthy 

                                                      
2 See S. Panish Decl. at n.2. 
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phone conversation almost a month before the proposed deposition date.  Your 

case issues are not his.  He is willing to meet the obligations as spelled out in 

the retention agreement that your office signed. . . . 

 

Well in advance of scheduling a date for Mr. Panish’s deposition, you and your 

office had both multiple phone conversations and emails outlining the terms 

for his deposition.  Mr. Panish specifically remembers, and there is a note in 

our files, that he had a phone conversation with Tyler Smith about video 

recorded depositions just after receiving the first set of depositions was 

provided to him for his review.  Mr. Panish noticed that you had been taking 

defendant’s depositions via videographer and told Mr. Smith that he would not 

do a video recorded deposition.  Mr. Smith’s response was “don’t’ worry about 

it, we’ll deal with that if we get there.”  That goes back as far as March 2016.  

Your office went through months of trying to set up various deposition dates 

with me, and in my emails to your staff I made it abundantly clear that Mr. 

Panish does not do video recorded depositions, and I outlined that he would do 

an in-person or video conferenced deposition.  Video conference deposition 

was decided upon by both your office and the defense attorney, per an email 

you sent.  Also, the invoice that you requested and I sent to you to initiate 

payment from the defense counsel specifically indicated that it was for video 

conference only. . . . 

 

It is usual and customary for an office to contact Mr. Panish prior to a 

deposition to verify that he has all information for his files in order.  Your 

office did nothing at any time to verify the files or appearance.  He did not 

receive any files or depositions as you claim to have sent for his review just 

prior to the scheduled deposition, as he would have contacted you regarding 

this information.  Your assessment that you sending an un-received file as 

sufficient notice of some event is presumptive, unprofessional and 

inappropriate. . . . 

 

[S. Panish Decl. ¶ 4, Exhibit A] 

   

It is transparent that the Bordas law firm concealed this letter from Defendant’s counsel and this 

Court for strategic, but improper reasons.   

Defendant’s counsel and the Bordas’ law firm’s specious accusation that Mr. Panish 

intentionally avoided service of any pleading or command to appear in this matter is patently 

false.  (Panish Decl. ¶¶ 28-29; S. Panish Decl. ¶¶ 5-6)  The Bordas law firm never called or 

emailed Mr. Panish advising that Defendant filed a motion for sanctions.  The Bordas firm never 

called or emailed Mr. Panish advising that the firm filed a motion for relief from this Court’s 
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Order denying Plaintiff’s motion for a protective order.  The Bordas law firm never contacted 

Mr. Panish to advise him that the parties agreed to engage in settlement negotiations.  Worse, the 

Bordas law firm never advised Mr. Panish that it intended to file its frivolous motion to join 

Defendant’s motion for sanctions to improperly target Mr. Panish to conceal the firm’s 

mismanagement of Plaintiff’s case.  There was no reason for the Bordas law firm and 

Defendant’s counsel to covertly plot against Mr. Panish and assert that he was attempting to 

avoid service.  The whole issue of service easily could have been avoided if the Bordas law firm 

simply picked-up the phone to call or email Mr. Panish.   

ARGUMENT 

I. THERE IS NO LEGAL OR FACTUAL BASIS TO SANCTION MR. PANISH 

FOR ENFORCING THE TERMS OF HIS ENGAGEMENT WITH 

PLAINTIFF’S COUNSEL. 

 

While “the power of the Court to impose sanctions in discovery matters is undisputed, 

and the exercise of that authority rests in the sound discretion of the Court[,] . . . it is well 

established that, ‘[b]ecause of their very potency, inherent powers must be exercised with 

restraint and discretion.’”  Bartos v. Pennsylvania, Civil No, 1:08-CV-0366, 2010 WL 1816674, 

at *6 (M.D. Penn. May 5, 2010) (citing Wisniewski v. Johns-Manville Corp., 812 F.2d 81, 90 (3d 

Cir. 1987) and quoting Chambers v. NASCO, Inc., 501 U.S. 32, 44-45, 111 S.Ct. 2123, 115 

L.Ed.2d 27 (1991)).  “That discretion is guided, however, by certain basic principles.  Foremost 

among these principles is the basic tenant that sanctions should always be narrowly tailored to 

meet the misconduct, and should entail no greater punishment than is reasonably necessary to 

address the specific wrongdoing that confronts the court.”  Id. (citing GMBH & Co., 

Maschinefabrik, 185 F.3d 98 (3d Cir. 1999)).  Courts, when exercising discretion, consider 

several factors, among them, the nature and quality of the conduct at issue and whether the 
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attorney or the client is responsible for the culpable conduct.  Id. at *6-7 (citing Republic of 

Philippines v. Westinghouse Elec. Corp., 43 F.3d 65, 74 (3d Cir. 1994).  “If an attorney, rather 

than a client, is at fault, the sanction should ordinarily target the culpable attorney.”  

Westinghouse Elec. Corp., 43 .3d at 74 (observing client’s conduct is not dispositive “ ‘because a 

client cannot always avoid the consequences of the acts or omissions of its counsel’”)(quoting 

Poulis v. State Farm Fire and Casualty Co., 747 F.2d 863, 868 (3d Cir. 1984)).   

There is no legal authority or factual basis to sanction an expert engaged by a law firm 

simply because the expert seeks to enforce the terms of his engagement with the law firm.  The 

Federal Rules of Civil Procedure do not permit this Court to sanction Mr. Panish under the facts 

and circumstances of this case.  Rule 37(b) authorizes courts to use its inherent authority to 

sanction parties, attorneys, and non-parties for discovery abuses.  For example, a party or non-

party deponent may be held in contempt by a court where discovery is taken if the court orders to 

the deponent to answer questions at deposition and the deponent fails to obey the court’s order.  

See Fed. R. Civ. P. 37(b)(1).  The court may sanction a party, the party’s officer, director, or 

managing agent, as well as a person designated by a corporation or governmental agency to 

testify on behalf of the corporation or agency for failure to obey a court’s order.  See Fed. R. Civ. 

P. 37(b)(2)(A).  The court may also sanction a party, the party’s officer, director, or managing 

agent, as well as a person designated by a corporation or governmental agency to testify on 

behalf of the corporation or agency for failure to appear for deposition after being served with 

proper notice.  See Fed. R. Civ. P. 37(d)(1)(A)(i).  Local Rule 37.1 only permits courts to 

sanction parties or their attorneys for discovery abuses.  Mr. Panish is not subject to sanction for 

the following reasons. 
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First, Mr. Panish was not subpoenaed by Defendant’s counsel to testify at deposition.  

For reasons only known to the Bordas law firm, the firm withheld Defendant’s notice to take Mr. 

Panish’s deposition for three weeks before it provided the notice to Mr. Panish.  It is reasonable 

to infer under the circumstances that the Bordas law firm wanted to avoid confronting the reality 

of the fact that it had known for three years that Mr. Panish would not permit his deposition to be 

videotaped.  Second, neither Plaintiff nor Defendant moved for an order compelling Mr. Panish 

to testify at deposition.  See Fed. R. Civ. P. 37(a).  Even if either party had done so, it is 

respectfully submitted that this Court could not compel Mr. Panish’s deposition as his 

engagement with the Bordas law firm set forth the terms and conditions of his retention.  The 

Bordas law firm could have easily secured the retention of another expert knowing that Mr. 

Panish would not permit his deposition to be video-recorded.  Third, Rule 37(b)(1) does not 

permit this Court to impose sanctions against Mr. Panish because Mr. Panish was not ordered by 

this Court to appear for deposition.3  Finally, Rule 37(d)(1)(A) does not authorize this Court to 

sanction Mr. Panish because he is not an officer, director, or managing agent of either party and 

was not identified as a deponent under Rule 30(b)(6) or 31(a)(4).  For these reasons alone, this 

Court should deny Plaintiff’s and Defendant’s motions to sanction Mr. Panish.   

                                                      
3 Bordas strains credibility now arguing that “Mr. Panish’s refusal to submit to the properly-

noticed video-taped depositions is a violation of” this Court’s Order wherein “the Court ruled 

that Defendant shall be permitted to record Mr. Panish’s deposition by video and stenographic 

means.”  Doc. 76 at 4-5.  Permitting Defendant to take Mr. Panish’s deposition via videotape is 

not the same as compelling Mr. Panish to appear for deposition.  This distinction was not lost on 

Bordas when it filed its motion for relief from order denying plaintiff’s motion for protective 

order.  See Doc. 62.  In that motion, Bordas noted that this “Court was aware of plaintiff’s 

concern that if forced to participate in a video-taped deposition, Mr. Panish would simply refuse 

ongoing participation in plaintiff’s case.”  Id. at 2.  Bordas argued that “the failure to grant a 

protective order under these circumstances will substantially interfere with court proceedings as . 

. . Mr. Panish will withdraw from the case before he submits for a video-taped deposition.”  Id. at 

4-5.  Nowhere in the motion for relief did Bordas assert, as it does now, that Mr. Panish refused 

to appear for his deposition in violation of this Court’s Order.   
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 The Bordas law firm conceded that there was no basis to compel Mr. Panish’s deposition 

when the firm filed Plaintiff’s motion for reconsideration of this Court’s order denying Plaintiff’s 

motion for a protective order permitting Defendant “to record Mr. Panish’s deposition by video 

and stenographic means.”  See Doc. 57 at 6.  In Plaintiff’s motion for reconsideration, the Bordas 

law firm noted that “this Honorable Court was aware of plaintiff’s concern that if forced to 

participate in a video-taped deposition, Mr. Panish would simply refuse ongoing participation in 

plaintiff’s case.”  Doc. 63 at 2-3.  What the Bordas law firm did not disclose was the fact that it 

knew from the very first day of retaining Mr. Panish that a condition of his engagement provided 

that he would not appear for videotaped depositions.  The Bordas firm also did not disclose the 

fact that during Mr. Panish’s last discussion with Mr. Regan on March 22, 2017 immediately 

following entry of this Court’s Order denying Plaintiff’s motion for a protective order, Mr. 

Panish offered Mr. Regan a possible solution to the issue, and absent Mr. Panish’s solution, Mr. 

Regan would need to get back to Mr. Panish with a solution.  Mr. Regan did not get back to Mr. 

Panish with a solution, nor did Mr. Regan or anyone else from the firm correspond with Mr. 

Panish until the date of the confirmed deposition.  It is reasonable to infer that the Bordas firm 

chose not to meet with Mr. Panish to prepare him in advance of his deposition or communicate 

with him until the date of the scheduled deposition because it hoped Mr. Panish would capitulate 

to Defendant’s demand that Mr. Panish’s deposition be videotaped.   

The Bordas firm had no less than three years to address the issue, but inexplicably chose 

to deal with the issue “if we get there.”  Not only was the firm’s procrastination irresponsible, it 

demonstrates the firm’s acknowledgement that it had no authority to compel Mr. Panish’s 

appearance in the first place.  Had there been any legal basis to compel Mr. Panish’s appearance, 

the firm certainly would have filed the appropriate motion.  The Bordas firm’s belated decision 
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to join Defendants motion for sanctions rather than pursue its motion for consideration, or in the 

alternative, file a motion to extend discovery to permit Plaintiff to secure the retention of another 

liability expert, evidences that the law firm knowingly filed this frivolous motion to camouflage 

its negligence.  Not only is the Bordas firm’s passive-aggressive approach in dealing with Mr. 

Panish unprofessional, its conduct is in clear violation of its ethical obligations to their client and 

this Court.   

  For these reasons, it is respectfully submitted that Plaintiff’s motion to impose sanctions 

against Mr. Panish must be denied in its entirety.  Mr. Panish will reimburse Defendant for the 

prepayment of $3,050.00 for the scheduled deposition since he did not spend his time testifying.4  

However, any additional expenses sought by Defendant in having to depose Mr. Panish and its 

motion for sanctions should be borne by the Bordas law firm -- not Mr. Panish.  

II. THIS COURT SHOULD SANCTION THE BORDAS LAW FIRM FOR ITS 

MISMANAGEMENT OF THEIR CLIENT’S CASE, MISLEADING THIS 

COURT, AND FOR FILING ITS FRIVILIOUS MOTION. 

 

“Acts or omissions by an attorney admitted to practice before [the Middle District], 

individually or in concert with any other person or persons, which violate the Rules of 

Professional Conduct adopted by [the Middle District], shall constitute misconduct and be 

grounds for discipline . . . .”  Local Rule 83.23.2.  For the reasons that follow, the Bordas law 

firm should be sanctioned in an amount sufficient to cover Mr. Panish’s costs and attorneys’ 

fees, including any expenses and time Mr. Panish incurs by reason of having to appear in 

response to the Amended Show Cause Order.  

 The Bordas law firm engaged Mr. Panish for his services pursuant to a written agreement 

that expressly prohibited video-recorded depositions of Mr. Panish absent his prior approval.  It 

                                                      
4 Neither Plaintiff’s counsel nor Defendant’s counsel requested reimbursement from Mr. Panish before 

resorting to motion practice.   
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is reasonable to expect that the Bordas firm explained the terms and conditions of its engagement 

with Plaintiff.  See R.P.C. 1.4(a)(2) (promulgating that “[a] lawyer shall reasonably consult with 

the client about the means by which the client’s objectives are to be accomplished”).  It is also 

reasonable to expect that Bordas kept Plaintiff “reasonably informed about the status of the 

matter[,]” including the fact that Mr. Panish would not appear for a videotaped deposition which 

might require the engagement of substitute expert witness.  See  R.P.C. 1.4(a)(3).   

  Lawyers are obligated to provide their client with competent representation, which 

“requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the 

representation.”  R.P.C. 1.1.  Lawyers are also required to “act with reasonable diligence and 

promptness in representing a client.”  R.P.C. 1.3.  As the explanatory comments to the Rules of 

Professional Conduct explain, there is “[p]erhaps no professional shortcoming [that] is more 

widely resented than procrastination.”  Rules of Professional Conduct, Explanatory Comment to 

1.3.  This is true because “unreasonable delay can cause a client needless anxiety and undermine 

confidence in the lawyer’s trustworthiness.”  Id.   

 Pursuant to R.P.C. 3.3(a)(1), “[a] lawyer shall not knowingly make a false statement of 

material fact or law to tribunal or fail to correct a false statement of material fact . . . .  Further, 

“[t]here are circumstances where failure to make a disclosure is the equivalent of an affirmative 

misrepresentation.”  Rules of Professional Conduct, Explanatory Comment to 3.3.  Indeed, “[i]t 

is professional misconduct for a lawyer to engage in conduct involving dishonesty, fraud, deceit 

or misrepresentation.”  R.P.C. 8.4(c).   

 As previously discussed, the Bordas law firm knew from day-one that Mr. Panish would 

not appear for a videotaped deposition without his prior authorization.  The Bordas firm should 

have known a potential discovery issue was brewing because the firm had taken the deposition of 
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Defendant’s witnesses by videotape and stenographic means.  Indeed, Mr. Panish reminded the 

firm’s attorneys on two separate occasions in March 2016 that he would not permit his 

deposition to be videotaped.  Mr. Panish advised the Bordas law firm that they should plan to 

secure another liability expert if the issue became a problem.  Rather than immediately 

addressing the issue with Defendant’s attorneys and this Court at that time, the Bordas firm 

chose to “deal with that if we get there.”  The discovery issue and subsequent motion practice 

that resulted from Bordas’ decision to deal with the issue one year later was not caused by Mr. 

Panish, but the Bordas law firm.  The Bordas firm cannot feign surprise or reasonably assert 

prejudice when it knowingly decided to only deal with the issue “if we get there.”  Nor can the 

Bordas firm lay blame at the feet of Mr. Panish.  Any harm or prejudice to the Bordas law firm’s 

case was self-inflicted.   

 The Bordas law firm’s conduct is even more egregious because it intentionally concealed 

relevant information from Defendant’s counsel and this Court with respect to the degree of its 

knowledge and irresponsible decision to delay consideration of the discovery issue.  As 

Defendant notes in its motion for sanctions, “Plaintiff was on notice of Mr. Panish’s apparent 

aversion to video-taped depositions, yet decided to retain him anyway.”  Doc. 64 at 5.  The 

Bordas law firm concealed the fact that Mr. Panish, on two separate occasions in March 2016, 

reiterated the fact that he would not permit his deposition to be videotaped.  The firm concealed 

Mr. Panish’s suggestion that Bordas should plan to secure another liability expert if the issue 

became a problem.  The Bordas law firm concealed the fact that it told Mr. Panish they would 

“deal with that if we get there.”  The Bordas firm concealed the fact that it was in receipt of Mr. 

Panish’s standard rate sheet in June 2016, which explicitly states that “Mr. Panish does not do 

recorded video for deposition or other testimony.”  Bordas concealed the fact that it sat on 
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Defendant’s notice to take Mr. Panish’s deposition for three weeks before sending it to Mr. 

Panish.  The Bordas firm concealed Sharon Darian’s email response to the firm that “Mr. Panish 

will not permit video recording” when the firm finally did send Mr. Panish the deposition notice 

on March 14, 2017.  Bordas concealed the fact that Mr. Panish, on March 22, 2017, advised Mr. 

Regan that he would not appear for a videotaped deposition and that Mr. Regan should get back 

to him with a solution.  Bordas concealed the fact that Mr. Panish also suggested to Mr. Regan 

that he might be amendable to having his deposition videotaped if counsel secured an 

indemnification bond.   

The law firm also concealed Sharon Darian’s letter dated April 19, 2017, which responds 

point for point to the Bordas law firm’s ridiculous assertion that even though “we understood 

that was Mr. Panish’s position at that time [i.e. he would not sit for a videotaped deposition], we 

did not know, as no one told us, that he would not appear for his deposition.”  As set forth in Ms. 

Darian’s letter dated April 19, no one from the Bordas law firm spoke with Mr. Panish following 

his discussion with Mr. Regan on March 22 at which time Mr. Panish told Mr. Regan he had to 

come back with a solution to the Court’s Order denying Plaintiff’s motion for a protective order.  

In that letter Ms. Darian also explained that no one from the law firm called Mr. Panish’s office 

to confirm that Mr. Panish would appear on April 18 -- a procedure that is usual and customary 

in the profession.  It is respectfully submitted that had the Bordas firm disclosed these facts to 

defense counsel and this Court when the parties sought this Court’s intervention on April 27, 

2017, Mr. Panish would not have been required to respond to the Amended Show Cause Order. 

 For these reasons, it is respectfully requested that this Court sanction the Bordas law firm 

to reimburse Mr. Panish for his attorneys’ fees, costs, and the time he has incurred in having to 

respond to the Bordas firm’s frivolous motion. 
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CONCLUSION 

 For the foregoing reasons, Mr. Panish respectfully request entry of an order for the 

following relief: 

a. Awarding Mr. Panish reasonable attorneys’ fees, costs, and expenses; 

b. Reimbursing Mr. Panish for his expenses and time at his hourly rate for having to 

respond to the Amended Show Cause Order; and 

c. Requiring the Bordas law firm to pay Defendant all monetary sanctions that this 

Court may award to Defendant (less $3,050.00 that Mr. Panish agreed to reimburse 

Defendant). 

 

 

Date: November 8, 2017  Respectfully submitted, 

     FLORIO PERRUCCI STEINHARDT & FADER, LLC 

Pádraig P. Flanagan, Esq. (Attorney ID No. 310119) 

235 Broubalow Way  

Phillipsburg, New Jersey 08865 

Telephone: 908-854-8300 

pflanagan@fpsflawfirm.com 

Attorneys for Michael Panish 
 

 

     By: /s/ Pádraig P. Flanagan 

      Pádraig P. Flanagan  
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