
IN THE UNITED STATES DISTRICT COURT  

FOR THE NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION  

 

TIM JON SEMMERLING, )  

 )  

Plaintiff, )  

 ) Case No. 18 CV 6640 

v. )  

 ) Judge Robert W. Gettleman 

CHERYL T. BORMANN, and )  

UNITED STATES OF AMERICA, )  

 )  

Defendants. )  

 

ORDER  

Plaintiff Tim Jon Semmerling, a gay man, is a mitigation specialist. He worked for the 

defense team of a man held at Guantanamo Bay, Cuba, accused of plotting the September 11 

attacks against the United States. Plaintiff alleges that the defense team’s lead counsel, Cheryl T. 

Bormann, made false statements to the client about plaintiff. Bormann allegedly told the client 

that plaintiff was “infatuated” and was “pursuing a homosexual interest” with the client. The 

client purports to be a member of al-Qaeda. His political, personal, and religious beliefs 

allegedly condemn homosexuality. He would not tolerate a gay man as his mitigation specialist.  

After Bormann allegedly told the client that plaintiff was infatuated with him, plaintiff 

was called to a meeting and fired by Bormann and another lawyer on the team. Plaintiff learned 

about Bormann’s allegedly false statements months later. He also allegedly learned that other 

members of the defense team outed him to the client. Fearing the client’s hatred for homosexuals 

and connections to al-Qaeda, plaintiff became physically and emotionally ill. He sues Bormann 

under Illinois common law for defamation, negligence, and intentional infliction of emotional 
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distress. He also sues the United States under the Federal Tort Claims Act (“FTCA”), 28 U.S.C. 

§ 2671 et seq., for negligence and intentional infliction of emotional distress. 

Bormann and the United States move to dismiss, arguing that plaintiff’s claims are barred 

by Illinois’s absolute litigation privilege. The United States also argues that plaintiff’s claims are 

barred by sovereign immunity—although the United States through the FTCA has generally 

waived its sovereign immunity, the FTCA excepts certain claims. Both motions to dismiss are 

granted. Plaintiff’s claims against Bormann are barred by Illinois’s absolute litigation privilege. 

And although his claims against the United States are not barred by sovereign immunity, he 

nonetheless fails to state a claim. The court need not and does not decide whether plaintiff has 

stated claims against Bormann or whether plaintiff’s claims against the United States are barred 

by the litigation privilege. 

DISCUSSION  

The litigation privilege and exceptions to the FTCA are affirmative defenses. O’Donnell 

v. Field Enterprises, Inc., 145 Ill. App. 3d 1032, 1041 (Ill. App. 1986) (litigation privilege); 

Bunch v. United States, 880 F.3d 938, 941 (7th Cir. 2018) (FTCA exceptions). Dismissal based 

on an affirmative defense is proper “only when the factual allegations in the complaint 

unambiguously establish all the elements of the defense.” Hyson USA, Inc. v. Hyson 2U, Ltd., 

821 F.3d 935, 939 (7th Cir. 2016) (emphasis in original). 

A plaintiff’s claim avoids dismissal if the court can plausibly infer that the defendant is 

liable. Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009), citing Bell Atlantic Corp. v. Twombly, 550 

U.S. 544, 570 (2007). The court takes the facts alleged in the complaint as true and draws 

reasonable inferences in the plaintiff’s favor. Id. 
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1 Bormann 

Plaintiff’s claims against Bormann are barred by Illinois’s absolute litigation privilege. 

“Under Illinois law, anything said or written in the course of a legal proceeding is protected by 

an absolute privilege.” Novoselsky v. Brown, 822 F.3d 342, 353 (7th Cir. 2016) (quotation marks 

omitted). The privilege immunizes an attorney from suit “regardless of the attorney’s motives in 

making that communication and irrespective of the attorney’s knowledge of the falsity of it or 

the unreasonableness of his conduct.” Scarpelli v. McDermott Will & Emery LLP, 2018 IL App 

(1st) 170874, ¶ 18 (Ill. App. 2018). The “only requirement” is that the attorney’s communication 

“pertain to proposed or pending litigation.” Id. at ¶ 19. That pertinence requirement “is not 

applied strictly”; “all doubts will be resolved” in the attorney’s favor. Skopp v. First Federal 

Savings of Wilmette, 189 Ill. App. 3d 440, 447–48 (Ill. App. 1989). 

Plaintiff’s allegations unambiguously establish that Bormann’s allegedly false statements 

pertained to pending litigation. Plaintiff alleges that Bormann told plaintiff multiple times that the 

client would not tolerate having a gay person on the defense team. The defense team had two 

options: (1) hide plaintiff’s sexuality from the client and hope that the client would never find 

out; or (2) fire plaintiff (or get plaintiff fired) because the risk was too great that the client would 

discover plaintiff’s sexuality, demand plaintiff’s firing, and lose all trust in the defense team, 

crippling the client’s defense and delaying his trial. 

When Bormann hired plaintiff, she allegedly chose the first option: she was “perfectly 

fine” with plaintiff’s sexuality, which “was a secret that she would keep.” But Bormann 

apparently decided to reverse course. She allegedly lied to the client that plaintiff was infatuated 

with him, and in so doing, she revealed to the client that plaintiff was gay, leading to plaintiff’s 

removal from the defense team. Whether Bormann was motivated by malice or some other 
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improper motive is irrelevant. Scheib v. Grant, 22 F.3d 149, 156 (7th Cir. 1994). Resolving all 

doubts in Bormann’s favor, her statements pertained to the client’s relationship with the defense 

team: they affected both the client’s willingness to work with plaintiff and the client’s trust in the 

defense team. Those statements are protected by the litigation privilege. Bormann’s motion to 

dismiss is granted. 

2 United States 

Plaintiff also sues the United States, bringing claims for negligence and intentional 

infliction of emotional distress. He alleges that members of the defense team “exposed [his] 

sexual orientation” and “reveal[ed] the sensitive information that [he] was homosexual to the 

client knowing of [the client’s] religious beliefs and views on homosexuality.” The defense team 

allegedly knew that the client hated homosexuals and was a member of al-Qaeda, and they knew 

that members of al-Qaeda routinely commit acts of violence against homosexuals. By revealing 

plaintiff’s sexuality to a member of al-Qaeda who hated homosexuals, the team members 

allegedly put plaintiff in grave danger, making plaintiff physically and emotionally ill. 

The United States argues that plaintiff’s claims are barred by sovereign immunity. The 

Federal Tort Claims Act generally waives the United States’ sovereign immunity, but excepts 

claims arising from certain intentional torts and claims arising in foreign countries. The United 

States argues that plaintiff’s claims are barred by both exceptions. The United States also argues 

that plaintiff fails to state claims for negligence and intentional infliction of emotional distress. 

2.1 Sovereign immunity 

Under the Federal Tort Claims Act, the United States is liable for its employees’ torts as 

though it were a private employer. 28 U.S.C. § 2674. But the United States’ waiver of sovereign 

immunity is not absolute. Section 2680 sets forth claims for which it reserves immunity. 
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Subsection (h) reserves immunity for claims “arising out of” certain intentional torts: “assault, 

battery, false imprisonment, false arrest, malicious prosecution, abuse of process, libel, slander, 

misrepresentation, deceit, or interference with contract rights . . . .” 28 U.S.C. § 2680(h). 

Subsection (k) reserves immunity for claims “arising in a foreign country.” 28 U.S.C. § 2680(k). 

Because the plaintiff's allegations do not unambiguously establish that his claims fall under either 

subsection, his claims are not barred by sovereign immunity. 

Subsection (h) – intentional torts. Subsection (h) does not bar plaintiff’s claims for 

negligence and intentional infliction of emotional distress. Although courts sometimes call 

subsection (h) the “intentional torts exception,” the exception “does not remove from the 

FTCA’s waiver all intentional torts, e.g., conversion and trespass . . . .” Levin v. United States, 

568 U.S. 503, 507 n.1 (2013). Nor does it bar claims for negligence. See, e.g., Doe v. United 

States, 838 F.2d 220, 221 (7th Cir. 1988) (“[W]hen the claim against the government is based 

solely on its negligence, section 2680(h) should not apply.”). 

The United States argues that subsection (h) bars plaintiff’s claim for intentional infliction 

of emotional distress. Not so. Intentional infliction of emotional distress is not a tort enumerated 

in subsection (h), and the Courts of Appeals agree that such claims are not barred. See, e.g., 

Santiago-Ramirez v. Secretary of the Department of Defense, 984 F.2d 16, 20 (1st Cir. 1993) 

(holding that, “Claims against the government for intentional infliction of emotional distress are 

not excepted from the FTCA.”); Truman v. United States, 26 F.3d 592, 597 (5th Cir. 1994) 

(same); Gross v. United States, 676 F.2d 295, 303 (8th Cir. 1982) (same); Sheehan v. United 

States, 896 F.2d 1168, 1171–72 (9th Cir. 1990) (same); see also Kohn v. United States, 680 F.2d 

922, 926 (2d Cir. 1982) (reversing the dismissal of an intentional infliction of emotional distress 

claim under the FTCA); Ferguson v. United States Army, 938 F.2d 55, 56 (6th Cir. 1991) (same); 

Case: 1:18-cv-06640 Document #: 41 Filed: 09/11/19 Page 5 of 8 PageID #:507



6 

Andrews v. United States, 732 F.2d 366, 371 (4th Cir. 1984) (affirming damages award under the 

FTCA for intentional infliction of emotional distress); Estate of Trentadue ex rel. Aguilar v. 

United States, 397 F.3d 840, 855 (10th Cir. 2005) (vacating FTCA judgment for the plaintiffs on 

an intentional infliction of emotional distress claim and remanding for findings on whether the 

plaintiffs suffered severe emotional distress under state law). 

The United States also argues that despite the label, plaintiff’s intentional infliction of 

emotional distress claim arises out of “libel” or “slander.” Not so. True enough, a person suing 

the United States for spreading lies about him to the New York Times sues for defamation—even 

if he calls it intentional infliction of emotional distress or some other tort. Such a claim would be 

barred by subsection (h). But plaintiff’s claims are not defamation claims in disguise. They turn 

not on lies, but on a negligently or intentionally revealed truth—that he is gay. 

Subsection (k) – foreign soil. Nor are plaintiff’s claims barred by subsection (k). 

Subsection (k) applies to claims “arising in a foreign country.” Plaintiff’s allegations do not 

unambiguously establish that the defense team told the client about his sexuality in a foreign 

country. He alleges that he met the client for the first time in Guantanamo Bay, Cuba; he does not 

allege that Guantanamo Bay was where the defense team outed his sexuality to the client. 

2.2 Failure to state a claim 

Although plaintiff’s claims are not barred by the FTCA, he nonetheless fails to state 

claims for negligence or for intentional infliction of emotional distress. 

Negligence. Plaintiff’s negligence claim fails because the defense team owed plaintiff no 

duty: the Illinois Appellate Court has rejected “a new common law duty to safeguard 

. . . personal information.” Cooney v. Chicago Public Schools, 943 N.E.2d 23, 28 – 29 (Ill. App. 

2010) (quotation marks omitted) (affirming the dismissal of negligence claims brought by over 
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1700 former school employees of a school that accidentally disclosed their names, addresses, 

social security numbers, and medical information). And other than perhaps Bormann—who is 

immune under the litigation privilege—no team member voluntarily undertook a duty that they 

otherwise did not owe. The voluntary undertaking theory “is narrowly construed,” and the 

defendant’s duty is “limited to the extent of the undertaking.” Bell v. Hutsell, 2011 IL 110724, 

¶ 12 (Ill. 2011). The complaint contains no allegation that any member of the defense team other 

than Bormann promised to keep plaintiff’s sexuality secret from the client. 

Intentional infliction of emotional distress. Plaintiff’s intentional infliction of emotional 

distress claim also fails. The tort has three elements: (1) the defendant engaged in “truly extreme 

and outrageous conduct”; (2) the defendant “intend[ed]” to “inflict severe emotional distress” or 

“kn[ew]” that there was “a high probability” of causing severe emotional distress; and (3) the 

conduct “in fact” caused severe emotional distress. Schweihs v. Chase Home Finance, LLC, 

2016 IL 120041, ¶ 50 (Ill. 2016).  

The defense team’s alleged outing of plaintiff was, at most, offensive. It was not extreme 

and outrageous. “[T]ortious or even criminal” intent is not enough: a defendant is liable “only 

where the conduct has been so outrageous in character, and so extreme in degree, as to go 

beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in 

a civilized community.” Id. at ¶ 51. The defense team’s conduct does not meet that standard. See, 

e.g., Khan v. American Airlines, 266 Ill. App. 3d 726, 732–33 (Ill. App. 1994) (affirming the 

dismissal of an intentional infliction of emotional distress claim for lack of outrageousness when 

an airline’s employees allegedly falsely arrested the plaintiff, preventing him from attending his 

father’s funeral), abrogated on other grounds by Velez v. Avis Rent A Car System, 308 Ill. App. 

3d 923 (Ill. App. 1999). 
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Nor do plaintiff’s allegations suggest that the members of the defense team inflicted 

emotional distress upon him intentionally. Plaintiff heard about the team’s alleged “character 

assassination” of him and his work only after he was fired—and from other sources. Even if the 

defense team’s conduct was outrageous, plaintiff’s allegations do not raise an inference that the 

team members intended or knew that there was a high probability that their statements would 

reach plaintiff and cause him severe emotional distress. 

CONCLUSION  

Defendant Cheryl T. Bormann’s motion to dismiss (Doc. 15) is granted because Bormann 

is immune under Illinois’s absolute litigation privilege. Defendant United States of America’s 

motion to dismiss (Doc. 22) is granted because plaintiff Tim Jon Semmerling fails to state claims 

for negligence or for intentional infliction of emotional distress. The United States’ motion to stay 

(Doc. 24) is denied as moot. 

ENTER: September 11, 2019 

 

 

 

__________________________________________ 

Robert W. Gettleman 

United States District Judge 
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