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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MISSOURI 

WESTERN DIVISION 
 

S & K LEIMKUEHLER, INC. 
 

Plaintiff, 
 

)
)
)
)

 

v. ) Case Number:
 )  

BARCEL USA, LLC,  
BIMBO BAKERIES USA, INC., AND 
SCOTT M. DEVITA, 

 
                       Defendants. 

)
)
)
)
)

 
 

 
DEFENDANTS BARCEL USA, LLC AND  

BIMBO BAKERIES USA, INC.’S NOTICE OF REMOVAL 

Pursuant to 28 U.S.C. §§ 1332, 1441, and 1446, Defendants Barcel USA, LLC (“Barcel”) 

and Bimbo Bakeries USA, Inc. (“BBUSA”) file this Notice of Removal of the cause from the 

Circuit Court of Jackson County, Missouri at Kansas City.   

I. INTRODUCTION 

1. This Court has original jurisdiction in this civil action pursuant to 28 U.S.C. § 

1332 because the real parties in interest are citizens of different states and a citizen of a foreign 

state, and the amount in controversy exceeds $75,000, exclusive of interest and costs. 

2. On July 13, 2018, Plaintiff S & K Leimkuehler, Inc. (“S&K”) filed a petition in 

Circuit Court of Jackson County, Missouri at Kansas City.  The Petition and Summons were 

issued and personally served on Defendant Scott M. DeVita (“DeVita”) on July 30, 2018 

(DeVita, Barcel, and BBUSA are collectively referred to as “Defendants”).  Barcel and BBUSA 

waived formal service of the Petition and Summons on August 6, 2018, and received copies the 

same day.   

Case 4:18-cv-00686-NKL   Document 1   Filed 08/30/18   Page 1 of 16

klove
Typewritten Text
18-686



 
 

 2 WA 11747700.1 

 

3. S&K is a Missouri corporation with its principal place of business in Kansas City, 

Kansas.  Thus, S&K is a citizen of Missouri and Kansas for purposes of 28 U.S.C. § 1332. 

4. Barcel is a Texas limited liability company with its principal place of business in 

Dallas County, Texas.  Barcel’s sole member is Barcel, S.A. de C.V., a citizen of Mexico.  Thus, 

Barcel is a citizen of a foreign state for purposes of 28 U.S.C. § 1332. 

5. BBUSA is a Delaware corporation with its principal place of business in 

Pennsylvania.  Thus, BBUSA is a citizen of Delaware and Pennsylvania for purposes of 28 

U.S.C. § 1332. 

6. DeVita is an individual whose domicile is in Jackson County, Missouri.  While 

DeVita is a citizen of Missouri for purposes of 28 U.S.C. § 1332, the State in which this action 

was brought, the forum defendant rule does not bar removal because the plain language of 28 

U.S.C. § 1441(b)(2) precludes removal only where a forum defendant has been “properly joined 

and served.”   

7. DeVita was not “properly joined.”  Rather, DeVita is fraudulently joined in a 

thinly-veiled attempt to preemptively defeat removal.  S&K filed this lawsuit to have the court 

award them lost profits and revenue, lost investments, and damage to their reputation and 

goodwill after Barcel properly terminated the parties’ arrangement for the purchase and resale of 

goods.  S&K alleges BBUSA and Barcel concocted a “scheme” for Barcel to terminate this 

arrangement and for BBUSA to increase its business.  Notwithstanding the fact that DeVita is 

fraudulently joined, all defendants consent to this removal.”1 

                                                 
1 This Notice of Removal is filed on behalf of Barcel and BBUSA, and DeVita’s Consent to Removal is attached 
hereto as Exhibit “A.” 
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8. DeVita is the only forum defendant.  In its 28-page Petition, S&K dedicates a 

mere six sentences to DeVita individually.2  S&K alleges DeVita is a high-level employee of 

BBUSA.3  He is not.4  DeVita is a “Market Sales Leader” at BBUSA, the lowest level for a sales 

manager in a particular region.5  S&K alleges DeVita “personally engaged in an effort” to 

tortiously interfere with S&K’s business, conspired with Barcel and BBUSA to interfere, and 

“personally stands to benefit from S&K’s demise.”6  Even if these allegations were true, S&K’s 

own words demonstrate DeVita was acting within the scope of his authority as BBUSA’s 

employee and agent.7  After all, DeVita’s alleged personal benefit was the prospect of increased 

compensation (paid by his employer, BBUSA) and a larger sales territory (in which he would 

sell BBUSA’s products).8  BBUSA is the one who determines the compensation of its employees 

and assigns every “Market Sales Leader” to a specific geographic region in which to manage 

sales.9  Moreover, DeVita’s alleged “promise” to S&K’s driver was plainly made on behalf of 

BBUSA—i.e. a position at BBUSA and a pay increase from BBUSA.10  

9. Put simply, DeVita’s alleged “personal benefit” concerns nothing more than the 

benefits he would receive as an employee of BBUSA.11  DeVita’s only involvement with S&K 

was in the course of performing his duties on behalf of his employer, BBUSA,12 and thus there is 

no basis in fact or law to hold DeVita individually liable for any of the claims asserted against 

him.  S&K has fraudulently joined him to preemptively defeat removal. 

                                                 
2 Plaintiff’s Petition, ¶¶ 4, 48-49, which is attached hereto as part of Exhibit “B.”  See infra note 29. 
3 Petition, ¶ 4. 
4 Declaration of Charlie Hodgkins (“Hodgkins Decl.”), ¶ 3, attached hereto as Exhibit “C.” 
5 Hodgkins Decl., ¶ 3. 
6 Petition, ¶¶ 48-49.  
7 Hodgkins Decl., ¶ 3. 
8 Petition, ¶ 49; Hodgkins Decl., ¶ 3, 
9 Hodgkins Decl., ¶ 3. 
10 Petition, ¶ 48; Hodgkins Decl., ¶ 3. 
11 Hodgkins Decl., ¶ 3. 
12 Hodgkins Decl., ¶ 3. 
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II. FACTUAL BACKGROUND AND STATE COURT PROCEEDING 

10. Barcel manufactures, distributes, and sells a selection of innovative candy, and 

snacks offering a mix of unique, sweet and spicy products made with the highest quality 

standards (the “Products”).13  Barcel is based in Coppell, Texas.14  Barcel utilizes various 

distribution channels to establish and develop a network for the distribution of its Products 

throughout the United States.15 

11. In 2008, S&K began purchasing certain products from Barcel for resale.16  Barcel 

and S&K did not execute any written agreement concerning S&K’s purchase and subsequent 

resale of such products.17  

12. On April 11, 2018, Barcel sent a letter to S&K that terminated Barcel’s 

authorization for S&K to resell any of the Products effective July 23, 2018 (the “Termination 

Letter”).18  Barcel had every right to terminate such arrangements with S&K, and it delivered the 

Termination Letter to S&K more than 90 days before the effective date of the termination.19 

13.  S&K filed suit against Defendants on July 13, 2018, in the Circuit Court of 

Jackson County, Missouri at Kansas City, under the name and style S & K Leimkuehler, Inc. v. 

Barcel USA, LLC, Bimbo Bakeries USA, Inc. and Scott M. DeVita, Case No. 1816-CV18123. 

14. S&K alleges three claims against DeVita individually: (1) tortious interference 

with contract and business expectations; (2) tortious interference with business relations and 

                                                 
13 Declaration of Armando Gutierrez-Rubio Alvarez (“Gutierrez-Rubio Decl.”), ¶ 2, attached hereto as Exhibit “D.” 
14 Gutierrez-Rubio Decl., ¶ 2. 
15 Gutierrez-Rubio Decl., ¶ 2. 
16 Gutierrez-Rubio Decl., ¶ 3. 
17 Gutierrez-Rubio Decl., ¶ 3. 
18 Gutierrez-Rubio Decl., ¶ 4. 
19 Gutierrez-Rubio Decl., ¶ 4. 
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business expectations; and (3) civil conspiracy.20  The claim for civil conspiracy is based on 

DeVita’s alleged tortious interference. 

III. LEGAL STANDARD 

15. “[A]ny civil action brought in a State court of which the district courts of the 

United States have original jurisdiction, may be removed by the defendant or defendants, to the 

district court of the United States for the district and division embracing the place where such 

action is pending.”  28 U.S.C. § 1441(a). 

16. Diversity jurisdiction exists if the action is between citizens of different states and 

the amount in controversy exceeds $75,000, exclusive of interest and costs.  When a defendant is 

fraudulently joined, that defendant’s residency is disregarded for purposes of determining 

diversity jurisdiction.  Reeb v. Wal-Mart Stores, 902 F. Supp. 185, 187 (E.D. Mo. 1995) 

(concluding that manager of a store was fraudulently joined in slip-and-fall lawsuit where 

plaintiff also sued manager’s employer and reasoning “the primary objective of the presence of 

resident defendant [manager] is to defeat federal jurisdiction” since there was no reasonable 

basis in fact or law to support the claim against the manager). 

17. For courts in the Eighth Circuit, “joinder is fraudulent and removal is proper when 

there exists no reasonable basis in fact and law supporting a claim against the resident 

defendants.”  Filla v. Norfolk S. Ry. Co., 336 F.3d 806, 810 (8th Cir. 2003); Hargis v. Prop. & 

Cas. Ins. Co. of Hartford, Case No. 10-3520-CV, 2011 WL 13234655, at *1 (W.D. Mo. May 3, 

2011).   

  

                                                 
20 Petition, pp. 23-24, 27-28.   
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IV. ARGUMENTS AND AUTHORITIES 

A. S&K did not plead every element for its tortious interference claims against 
DeVita in his individual capacity. 

18. Tortious interference with contractual or business relations requires five elements: 

(1) a contract, or a valid business relationship or expectancy short of a contract; (2) the 

defendant’s knowledge of the contract or relationship; (3) intentional interference by the 

defendant inducing or causing breach of the contract or severance of the relationship; (4) absence 

of justification for the defendant’s conduct; and (5) damage.  Bishop & Assocs., LLC v. Ameren 

Corp., 520 S.W.3d 463, 472 (Mo. 2017) (quoting Rice v. Hodapp, 919 S.W.2d 240, 245 (Mo. 

banc 1996)).  

19. First, the Petition does not contain any factual allegations that DeVita caused 

Barcel to breach its purported contract with S&K.  The only other contract(s) that were 

purportedly interfered with are S&K’s alleged contracts with its drivers, yet S&K fails to allege 

that any of those contracts were actually breached and only focuses on a single alleged 

conversation between DeVita and an S&K driver.  Thus, S&K’s claim against DeVita in his 

individual capacity for tortious interference of contract and business relations fails as a matter of 

law. 

20. Second, S&K does not include any factual allegations that DeVita in his 

individual capacity interfered with S&K’s business relations—i.e. stole its distribution routes, 

contacted its customers, instructed those customers to stop buying products from S&K, or 

delivered products to its customers.21  The lone allegation dedicated to DeVita’s alleged 

“personal benefit” is made upon information and belief, and S&K fails to allege it suffered any 

                                                 
21 Indeed, the only reference to DeVita for this claim is a conclusory, group-pleading allegation that all three 
defendants intentionally interfered with S&K’s business relations.  This is insufficient as a matter of law.  
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damage as a result of DeVita’s alleged communication.22  As such, S&K’s second tortious 

interference claim against DeVita in his individual capacity likewise fails as a matter of law. 

B. S&K’s civil conspiracy claim against DeVita in his individual capacity 
likewise fails because it is based on his alleged tortious interference. 

21. The only wrongful acts S&K alleges DeVita committed are those related to the 

tortious interference claims.  “If the underlying wrongful act alleged as part of a civil conspiracy 

fails to state a cause of action, the civil conspiracy claim fails as well.”  Envirotech, Inc. v. 

Thomas, 259 S.W.3d 577, 586 (Mo. App. E.D. 2008); Gettings v. Farr, 41 S.W.3d 539, 541 (Mo. 

App. E.D. 2001).  Indeed, Missouri courts have held that a civil conspiracy claim will be 

dismissed if the plaintiff fails to plead a cause of action for the underlying tort.  Envirotech, 259 

S.W.3d at 587; Williams v. Mercantile Bank of St. Louis NA, 845 S.W.2d 78, 85 (Mo. App. E.D. 

1993).   

22. Further, while S&K alleges a conspiracy between DeVita, his employer (BBUSA) 

and a corporate affiliate (Barcel), Missouri court’s hold that “a corporation cannot conspire with 

its own employees” and “there is no conspiracy between an agent and a principal.”  8000 

Maryland, LLC v. Huntleigh Fin. Servs. Inc., 292 S.W.3d 439, 452 (Mo. Ct. App. 2009).  While 

there is an exception to this rule where an agent has an independent personal state in achieving 

the object of the conspiracy, the exception only applies when the agent has “a self-interest that 

goes beyond the agency relationship.”  Id.  “Job security and increased compensation do not 

constitute such an independent interest.”  Id. 

23. Accordingly, because S&K failed to allege all of the elements for its tortious 

interference claims against DeVita in his individual capacity, its civil conspiracy claim against 

DeVita likewise fails as a matter of law. 

                                                 
22 Petition, ¶ 49. 
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C. Even if S&K adequately pled all the elements for its claims against DeVita, 
there is no basis in fact or law to hold DeVita liable in his individual capacity.    

24. None of the claims asserted against DeVita can be properly brought against him 

in his individual capacity because the conduct on which S&K relies to support its claims consists 

entirely of actions taken by DeVita in the scope of his employment.  With respect to all actions 

alleged in the Petition, DeVita acted as an employee and agent for BBUSA.  After all, DeVita’s 

alleged personal benefit was the prospect of increased compensation (paid by his employer, 

BBUSA) and a larger sales territory (in which he would sell BBUSA’s products).23  And 

DeVita’s alleged “promise” to one of S&K’s drivers was plainly made on behalf of BBUSA—

i.e. a position at BBUSA and a pay increase (from BBUSA).24  

25. Put simply, DeVita’s alleged “personal benefit” are quintessential aspects of 

DeVita’s employment with BBUSA—his compensation from his employer and the scope of his 

duties as an employee.  Since “all entities can act only through the actions of human agents” and 

there are no allegations that DeVita promised to personally hire and pay the driver, DeVita’s 

alleged statements necessarily were made in the scope of his employment.  Hallmark Cards, Inc. 

v. Monitor Clipper Partners, LLC, No. 08-8840-CV, 2013 WL 1164216, at *9 (W.D. Mo. Mar. 

20, 2013) (approving judge’s instruction to jury that a limited liability company acts only 

through its agents and employees).  If the threshold for holding an employee personally liable 

were as low as S&K’s allegations, then ostensibly every employee of every company would be 

personally liable for every tortious interference committed by the employer.  Fields v. 

R.S.C.D.B., Inc., 865 S.W.2d 877, 879 (Mo. Ct. App. 1993) (an officer or agent acting for a 

corporation is the corporation for purposes of a claim for tortious interference with a contract).  

                                                 
23 Petition, ¶ 49. 
24 Petition, ¶ 48. 
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Thus, because there is no basis in fact or law to hold DeVita individually liable for any of the 

claims asserted against him, S&K has fraudulently joined him to preemptively defeat removal 

D. The amount-in-controversy requirement is met. 

26. Although Barcel and BBUSA do not admit that S&K is entitled to the damages it 

seeks, the amount in controversy requirement is satisfied in this action. 

27. S&K does not quantify the damages sought in this action, but there can be no 

serious dispute that the amount in controversy plausibly exceeds the jurisdictional requirement of 

at least $75,000, exclusive of interests and costs.  See Dart Cherokee Basin Operating Co. v. 

Owens, 135 S. Ct. 547, 554 (2014) (“[A] defendant’s notice of removal need include only a 

plausible allegation that the amount in controversy exceeds the jurisdictional threshold.”); 

Pleasant v. Noble Fin. Corp., 54 F. Supp. 3d 1071, 1076 (W.D. Mo. 2014) (“However, where the 

plaintiff does not demand a specific sum, the federal court may retain jurisdiction if defendant 

proves ‘by a preponderance of the evidence, that the amount in controversy exceeds [$75,000].’  

To meet its burden, the defendant must present ‘some specific facts or evidence’ to prove that the 

amount in controversy exceeds the jurisdictional amount.”  Id. (citing 28 U.S.C. § 1332(a), and 

Harris v. TransAmerica Life Ins. Co., No. 4:14-CFV-186, 2014 WL 1316245, at *1 (E.D. Mo. 

Apr. 2, 2014)).   

28. S&K alleges that it sold $4.5 million worth of Barcel products in 2017 and 

“invested hundreds of thousands of dollars” to establish and grow a market for the Products.  

Further, S&K purchased approximately $4.7 million worth of Barcel Products in 2016, and it 

purchased approximately $3.4 million worth of Barcel Products in 2017.25  Through July 2018, 

S&K purchased approximately $1.7 million worth of Barcel Products.26  Since S&K seeks to 

                                                 
25 Gutierrez-Rubio Decl., ¶ 5. 
26 Gutierrez-Rubio Decl., ¶ 5.  
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recover damages in the form of “lost profits and revenue, loss of investment, and damage to 

reputation and goodwill,”27 there is more than $75,000 at issue in this controversy, exclusive of 

interests and costs.   

E. The parties are completely diverse.  

29. A corporation’s citizenship for the purposes of diversity jurisdiction is: “(1) the 

state of incorporation; and (2) the state where the corporation’s principal place of business is 

located.”  Id. at 828.  S&K is alleged to be a citizen of Missouri and Kansas.28 

30. BBUSA is a corporation and is alleged to be a citizen of Delaware and 

Pennsylvania.  Thus, BBUSA is a citizen of Delaware and Pennsylvania for purposes of 28 

U.S.C. § 1332.  

31. For the purpose of diversity jurisdiction, an LLC’s citizenship is “that of its 

members for diversity jurisdiction purposes.”  GMAC Comm’l Credit LLC v. Dillard Dep’t 

Stores, Inc., 357 F.3d 827, 829 (8th Cir. 2004).  Barcel is a Texas limited liability company 

having its principal place of business in the State of Texas.  Barcel’s sole member is Barcel, S.A. 

de C.V., a corporation formed under the laws of Mexico and thus a citizen of Mexico. Thus, 

Barcel is a citizen of a foreign state for purposes of 28 U.S.C. § 1332.   

32.  Citizenship of an individual for diversity purposes is determined by the 

individual’s domicile.  Yeldell v. Tutt, 913 F.2d 533, 537 (8th Cir. 1990).  DeVita is alleged to 

reside in Jackson County, Missouri, and therefore he is a citizen of Missouri. 

33. While DeVita and S&K are both allegedly citizens of Missouri, DeVita’s 

presence does not abrogate Barcel and BBUSA’s right to remove the case pursuant to 28 U.S.C. 

§ 1441 since DeVita was fraudulently joined in a thinly-veiled attempt to preemptively defeat 

                                                 
27 See, e.g., Petition ¶ 62.  
28 Petition, ¶ 1. 
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removal.  When a defendant is fraudulent joined, that defendant’s residency is disregarded for 

purposes of determining diversity jurisdiction.  Reeb v. Wal-Mart Stores, 902 F. Supp. 185, 187 

(E.D. Mo. 1995) (concluding that manager of a store was fraudulently joined in slip-and-fall 

lawsuit where plaintiff also sued manager’s employer and reasoning “the primary objective of 

the presence of resident defendant [manager] is to defeat federal jurisdiction” since there was no 

reasonable basis in fact or law to support the claim against the manager). 

34. “Courts may pierce the pleadings in order to determine the issue of fraudulent 

joinder.”  Pleasant v. Noble Fin. Corp., 54 F. Supp. 3d 1071, 1075 (W.D. Mo. 2014).  “The 

defendant seeking removal to the federal court is entitled to present the facts showing the joinder 

to be fraudulent.”  Ritchey v. Upjohn Drug Co., 139 F.3d 1313, 1318 (9th Cir. 1998) (quoted by 

Block v. Toyota Motor Corp., 2010 WL 5422555, at *2 (D. Minn. 2010); Masepohl v. Am. 

Tobacco Co., 974 F. Supp. 1245, 1250 (D. Minn. 1997) (“The Court may pierce the pleadings to 

consider factual . . . materials beyond . . . the Complaint, but only to determine if there is any 

factual support for [plaintiff’s] claims against the [resident defendant].”).   

35. As shown herein, there is no colorable basis for S&K to recover from DeVita 

individually because his alleged acts and omissions were, in reality, within the scope of his 

employment with BBUSA.  Thus, DeVita’s presence does not abrogate Barcel and BBUSA’s 

right to remove the case pursuant to 28 U.S.C. § 1441.   

F. The Court should exercise its discretion under Rule 21 to drop DeVita since 
he was joined to prevent removal. 

36. Rule 21 of the Federal Rules of Civil Procedure provides: “Misjoinder of parties 

is not a ground for dismissing an action.  On motion, or on its own, the court may at any time, on 

just terms, add or drop a party.  The court may also sever any claim against a party.”  
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37. It is well established that Rule 21 can be used to sever and drop a dispensable 

party that would otherwise destroy jurisdiction in order to preserve it.  Newman-Green, Inc. v. 

Alfonzo-Larrain, 490 U.S. 826, 832 (1989) (“Rule 21 invests district courts with authority to 

allow a dispensable nondiverse party to be dropped at any time, even after judgment has been 

rendered.”); Horton v. Conklin, 431 F.3d 602, 605 (8th Cir. 2005) (noting the Supreme Court of 

the United States has also stated that “the citizens upon whose diversity a plaintiff grounds 

jurisdiction must be real and substantial parties to the controversy”) (quoting Navarro Sav. Ass’n 

v. Lee, 446 U.S. 458, 460 (1980)).  

38. DeVita has been misjoined and should be severed and dropped from this action to 

permit removal and preserve subject matter jurisdiction because: (1) DeVita is not required to be 

present under Rule 19; and (2) this Court can afford complete relief among the remaining parties 

(i.e. Barcel and BBUSA) should S&K ultimately prevail on its claims.  See 7 Charles Alan 

Wright & Arthur R. Miller, Federal Practice and Procedure § 1685 (3d ed. 2001) (“[C]ourts 

have used Rule 21 to drop a party who was joined in an action for the purpose of preventing 

removal to a federal court.”) (citing Gasnik v. State Farm Ins. Co., 825 F. Supp. 245 (D.C. Cal. 

1992)).   

39. S&K can fully litigate its claims against Barcel and BBUSA without DeVita, and 

any potential judgment S&K obtained against Barcel and BBUSA would be sufficient to remedy 

the harm allegedly sustained by S&K.  After all, fraudulent joinder exists where a plaintiff has 

“no real intention in good faith to prosecute the action against the defendant or seek a joint 

judgment.”  In re Briscoe, 448 F.3d 201, 216 (3d Cir. 2006).  Just because S&K has alleged that 

DeVita engaged in tortious conduct does not make him a necessary party.  “Rather, a joint 

tortfeasor ‘is merely a permissive party to an action against another with like liability.’”  See 
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Johnson v. QuickTrip Corp., 2013 WL 12155438, at *1 (W.D. Mo. 2013) (holding employees at 

QuikTrip store were not necessary parties where plaintiff brought claims related to an alleged 

slip-and-fall at the QuikTrip store) (quoting Temple v. Synthes Corp., Ltd., 498 U.S. 5, 7 (1990)).  

Barcel and BBUSA dispute that they committed any tort, but even if the Court entertains that 

possibility, S&K is able to recover from Barcel and BBUSA without the presence of DeVita.   

40. Thus, DeVita should be dropped from this action to permit removal because he is 

neither a necessary or indispensable party under Rule 19 of the Federal Rules of Civil Procedure. 

V. ALL PROCEDURAL REQUIREMENTS FOR REMOVAL ARE SATISFIED 

41. Defendants exercise their right under the provisions of 28 U.S.C. § 1441, et seq. 

to remove this case from the Circuit Court of Jackson County, Missouri at Kansas City, where it 

is currently pending under the name and style S & K Leimkuehler, Inc. v. Barcel USA, LLC, 

Bimbo Bakeries USA, Inc. and Scott M. DeVita, Case No. 1816-CV18123. 

42. All of the applicable procedural requirements set forth in 28 U.S.C. § 1446 to 

effectuate removal are satisfied.  Removal to this Court is proper because it is the district and 

division within which the action is pending.  28 U.S.C. § 1446(a).  Further, copies of all 

“process, pleadings and orders served upon each such defendant” are attached as Exhibit “B” as 

required by 18 U.S.C. § 1446(a).29 

43. This matter is a civil action originating in the Circuit Court of Jackson County, 

Missouri at Kansas City, and has not been tried.  Barcel and BBUSA were served with the 

Petition on August 6, 2018—which is less than 30 days prior to the filing of this Notice of 

Removal.  28 U.S.C. § 1446(b)(1). 

                                                 
29 The Petition, Motions for Appointment of Private Process Server, Entries of Appearance and Designation of Lead 
Counsel for Plaintiff, Certificate of Service of Discovery, Summons and Service Instructions to Barcel, BBUSA, and 
DeVita, Notice of Case Management Conference for Civil Case and Order for Mediation, and Parties’ Agreement to 
waive and accept service on behalf of Barcel and BBUSA are attached as Exhibit “B.”  
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44. BBUSA and Barcel will also promptly provide written notice to S&K of this 

Notice by serving a copy on its counsel via email and first class mail, and they will file a copy of 

this Notice with the clerk of the Circuit Court of Jackson County, Missouri at Kansas City.   

45. By filing this Notice, Barcel and BBUSA do not waive—either expressly or 

impliedly—their respective rights to assert any defenses, including but not limited to: personal or 

subject matter jurisdiction, venue, and failure to state a claim for relief.  Nor do Barcel and 

BBUSA waive any objections, rights, or claims that they could have asserted in the Circuit Court 

of Jackson County, Missouri at Kansas City.  Barcel and BBUSA reserve the right to amend or 

supplement this Notice as allowed by the Federal Rules. 

VI. CONCLUSION 

WHEREFORE, Defendants Barcel and BBUSA give notice that this action is removed in 

its entirety to this Court, for the exercise of jurisdiction over this action, as though this action had 

originally been instituted in this Court. 

Respectfully submitted by: 
 
 
BY: /s/ Douglas M. Weems  
Douglas M. Weems  MO #41165 
Michael W. Seitz   MO #69337 
Spencer Fane LLP 
1000 Walnut Street, Suite 1400 
Kansas City, Missouri 64106 
Telephone: (816) 474-8100 
Facsimile: (816) 474-3216 
dweems@spencerfane.com 
 
-and- 
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Pro Hac Admission Forthcoming: 
Deborah S. Coldwell 
State Bar No. 04535300 
Taylor Rex Robertson 
State Bar No. 24093050 
HAYNES AND BOONE, LLP 
2323 Victory Avenue, Suite 700 
Dallas, Texas 75219 
Telephone: (214) 651-5000 
Facsimile: (214) 651-5940 
deborah.coldwell@haynesboone.com 
taylor.robertson@haynesboone.com 
 
ATTORNEYS FOR DEFENDANTS 
BARCEL USA, LLC, BIMBO BAKERIES 
USA, INC., and DEVITA 
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CERTIFICATE OF SERVICE 

I hereby certify that on August 30, 2018, the foregoing Notice of Removal was served on 

the following counsel of record, and a copy was filed with the clerk of the Circuit Court of 

Jackson County, Missouri at Kansas City. 

BOULWARE LAW LLC 
 
Brandon JB Boulware MO #54150 
Erin D. Lawrence, MO #63021 
1600 Genessee Street, Suite 416 
Kansas City, MO 64102    
Tel: (816) 492-2826 
Em: Brandon@boulware-law.com 
 Erin@boulware-law.com 
 
-and- 
 
WHITE, GRAHAM, BUCKLEY, & CARR, L.L.C   
 
Bryan T. White MO #58805 
19049 East Valley View Parkway 
Independence, Missouri 64055 
Telephone : (816) 373-9080  
Fax: (816) 373-9319 
bwhite@wagblaw.com 
 
ATTORNEYS FOR PLAINTIFF 
 

 
/s/ Douglas M. Weems    
ATTORNEYS FOR DEFENDANTS 
BARCEL USA, LLC, BIMBO BAKERIES 
USA, INC., and DEVITA 
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