
IN THE UNITED STATES DISTRICT FOR 

THE MIDDLE DISTRICT OF PENNSYLVANIA 

  

 

SAVANNAH RUIZ-RIVERA 

 

                                     Plaintiff 

    v. 

 

YORK COLLEGE OF PENNSYLVANIA;  

YORK COLLEGE OF PENNSYLVANIA 

d/b/a SPRING GARDEN APARTMENTS;  

PHI KAPPA PSI FRATERNITY; PHI 

KAPPA PSI – PENNSYLVANIA RHO 

CHAPTER; KAPPA DELTA PHI 

NATIONAL FRATERNITY; KAPPA 

DELTA PHI – ALPHA THETA 

CHAPTER; ZETA BETA TAU 

FRATERNITY; ZETA BETA TAU– BETA 

ALPHA CHI CHAPTER; SIGMA DELTA 

TAU NATIONAL SORORITY; SIGMA 

DELTA TAU – GAMMA PHI CHAPTER; 

BRYAN SOTO;  

JOHN DOE 1-10 

 

                                            Defendants 

CIVIL ACTION 

 

 

DOCKET NO. 19cv1636 

 

 

 

 

(JUDGE JONES) 

 

 

 

JURY TRIAL  

  

ORDER OF COURT 

  

 AND NOW, this _______ day of ___________, 2019, upon consideration of Defendants, 

Phi Kappa Psi Fraternity, Inc.’s Motion to Dismiss Pursuant to Fed. R. Civ. P. 12(b)(6), or, 

alternatively defendant’s Motion for a More Definite Statement Pursuant to Fed. R. Civ. P. 12(e), 

and Plaintiff’s Response thereto, it is hereby ORDERED, ADJUDGED and DECREED that 

Defendants’ Motions are DENIED. 

  

      BY THE COURT: 

 

             

          J. 
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IN THE UNITED STATES DISTRICT FOR  

THE MIDDLE DISTRICT OF PENNSYLVANIA 

  

 

SAVANNAH RUIZ-RIVERA 

 

                                     Plaintiff 

    v. 

 

YORK COLLEGE OF PENNSYLVANIA;  

YORK COLLEGE OF PENNSYLVANIA 

d/b/a SPRING GARDEN APARTMENTS;  

PHI KAPPA PSI FRATERNITY; PHI 

KAPPA PSI – PENNSYLVANIA RHO 

CHAPTER; KAPPA DELTA PHI 

NATIONAL FRATERNITY; KAPPA 

DELTA PHI – ALPHA THETA 

CHAPTER; ZETA BETA TAU 

FRATERNITY; ZETA BETA TAU– BETA 

ALPHA CHI CHAPTER; SIGMA DELTA 

TAU NATIONAL SORORITY; SIGMA 

DELTA TAU – GAMMA PHI CHAPTER; 

BRYAN SOTO;  

JOHN DOE 1-10 

 

                                            Defendants 

CIVIL ACTION 

 

 

DOCKET NO. 19cv1636 

 

 

 

 

(JUDGE JONES) 

 

 

 

JURY TRIAL  

 

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF’S OPPOSITION TO 

DEFENDANT, PHI KAPPA PSI FRATERNITY, INC.’S MOTION FOR DISMISSAL OF 

PLAINTIFF’S COMPLAINT PURSUANT TO RULE 12(B)(6) AND OPPOSITION TO 

DEFENDANT’S ALTERNATIVE MOTION FOR A MORE DEFINITE STATEMENT 

PURSUANT TO RULE 12(E) 

 

 PROCEDURAL HISTORY AND RELEVANT FACTS 

 

 This is a personal injury action against the above captioned defendants regarding severe 

personal injuries that plaintiff, Savannah Ruiz-Rivera, suffered on September 23, 2017.  In the 

early morning hours of September 23, 2017, after a night out at defendant fraternities and/or 

sororities, which included underage drinking, plaintiff was found unconscious on the ground 

below the balcony of the Spring Garden Apartments on the campus of York College of 
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Pennsylvania.  The apartment complex is owned and operated by defendant, York College of 

Pennsylvania. 

 In particular, as plead in plaintiff’s Complaint moving defendant, Phi Kappa Psi 

Fraternity, Inc., and/or its agents and/or its members and/or its local chapter (co-defendant, Phi 

Kappa Psi – Pennsylvania Rho Chapter) hosted a mixer with defendant, Sigma Delta Tau, the 

sorority where plaintiff was a member. (Paragraph 43)  Plaintiff was served alcohol despite being 

under age 21 and/or while being visibly intoxicated by moving defendant, and/or its agents 

and/or its members and/or its local chapter.  In addition, plaintiff was provided illicit drugs at the 

same event by moving defendant’s agents and/or its members and/or its local chapter.  

(Paragraphs 44-45) (See also Paragraphs 36-37)  Moreover, moving defendant and/or its agents 

and/or its members and/or its local chapter were aware or should have been aware that they 

should not serve alcoholic beverages to underage drinkers, visibly intoxicated individuals and/or 

provide illicit drugs to invitees such as plaintiff.  (Paragraph 37)  Plaintiff alleged that she was in 

contact with and/or observed by defendant and/or its members and/or its agents and/or its local 

chapter, and that they knew or should have known she was intoxicated and/or impaired. 

(Paragraphs 39-42) 

 Ms. Ruiz-Rivera sustained serious injuries, including a thoracic spine fracture, spinal  

cord compression, flaccid paralysis of legs, bilateral pleural effusion, ileus, closed fracture of rib 

of right side, urinary retention, alcohol use/intoxication, and head injury.  Ms. Ruiz underwent 

spinal fusion surgery. She had extensive hospitalizations and rehabilitation, which continue to 

the present.  Her injuries have been diagnosed by her medical providers as permanent. 

 Plaintiff filed her Complaint on September 20, 2019.  All defendants have been served 

with the Complaint. 
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 The allegations set forth in paragraphs 30 – 35 of plaintiff’s Complaint place 

responsibility for the ownership, possession, maintenance and control of Spring Garden 

Apartments on defendant York College.  

       *** 

 30. On and/or prior to September 22, 2017 and/or September 23, 2017, defendants,   

 York College of Pennsylvania, owned, possessed, operated and/or controlled Spring 

 Garden Apartments located at 825 Colonial Avenue, York, PA 17403. 

  

 31. On and/or prior to September 22, 2017 and/or September 23, 2017, York College 

 of Pennsylvania and the Spring Garden Apartments was open to the general public for 

 business purposes, including students, and guests and acquaintances of students of York 

 College of Pennsylvania, and the general public. 

 

 32. On and/or prior to September 22, 2017 and/or September 23, 2017, defendant, 

 York College of Pennsylvania, undertook to provide safety and security for its students 

 and invitees, including plaintiff, Savannah Ruiz-Rivera.  

 

 33. On and/or prior to September 22, 2017 and/or September 23, 2017, defendants, 

 York College of Pennsylvania hired and/or should have hired, paid and/or should have 

 paid, provided and/or should have provided personnel for the security and safety of its 

 invitees and students, including plaintiff, Savannah Ruiz-Rivera. 

 

 34. On and/or prior to September 22, 2017 and/or September 23, 2017, defendants, 

 York College of Pennsylvania, knew and/or should have known that the condition of the 

 balcony at Spring Garden Apartments was unsafe and/or dangerous for students and 

 invitees, including plaintiff, Savannah Ruiz-Rivera. 

 

 35. On and/or prior to September 22, 2017 and/or September 23, 2017, defendants, 

 York College of Pennsylvania, knew and/or should have known of unsafe behavior on 

 campus, including in the Spring Garden Apartments, and failed to have adequate security 

 and/or other measures to reduce the risk of potential harm to students and invitees, 

 including plaintiff, Savannah Ruiz-Rivera. 

 

      *** 

 

 The operative facts alleged in paragraphs 43 through 54 of plaintiff’s complaint set forth 

in sufficient detail the facts that give rise to the civil action against defendant, Phi Kappa Psi 

Fraternity.  
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*** 

 

 43. On or about Friday night at about 9:00 p.m., September 22, 2017, plaintiff, 

 Savannah Ruiz-Rivera, attended a mixer between the sorority she was a member of, 

 defendant, Sigma Delta Tau, and a fraternity, defendant, Phi Kappa Psi, which hosted the 

 event.   

 

 44. Upon information and belief, alcohol was served to individuals under the age of 

 21 and/or visibly intoxicated individuals, including plaintiff, Savannah Ruiz-Rivera by 

 defendants, Phi Kappa Psi and/or Sigma Delta Tau and/or their agents/members.   

 

 45. Upon information and belief, illicit drugs were provided to individuals, including 

 plaintiff, Savannah Ruiz-Rivera by defendants, Phi Kappa Psi and/or Sigma Delta Tau 

 and/or  their agents/members.  

 

 46. On or about midnight of Friday, September 22, 2017 going into Saturday, 

 September 23, 2017, plaintiff, Savannah Ruiz-Rivera, left the mixer and went to a party 

 and/or gathering at defendant, Zeta Beta Tau.   

 

 47. Upon information and belief, alcohol was served to individuals under the age of  

 21 and/or visibly intoxicated individuals including plaintiff, Savannah Ruiz-Rivera.  

 

 48. Approximately a half hour later, plaintiff left the Zeta Beta Tau party and/or 

 gathering and attended a party at defendant, Kappa Delta Phi house and/or a house 

 occupied by brothers of the defendant, Kappa Delta Phi.  One of the fraternity brothers of 

 Kappa Delta Phi was/is defendant, Bryan Soto.   

 

 49. Upon information and belief, alcohol was served to individuals under the age of 

 21 and/or visibly intoxicated individuals including plaintiff, Savannah Ruiz-Rivera by 

 defendants, Kappa Delta Phi and Bryan Soto, and/or their agents/members. 

 

 50. Upon information and belief, plaintiff, along with defendants, Bryan Soto and 

 others, left the Kappa Delta Phi house, and returned to the Spring Garden Apartments, 

 owned and/or  operated by defendant, York College of Pennsylvania.   

 

 51. Upon information and belief, alcohol was served to individuals under the age of 

 21 and/or visibly intoxicated individuals including plaintiff, Savannah Ruiz-Rivera by 

 defendant, York College of Pennsylvania, and/or their agents/members. 

 

 52. Upon information and belief, defendant, York College, knew and/or should have 

 known  that illicit drugs were provided by the York College defendant fraternities and/or 

 sororities named herein to York College students, including plaintiff, Savannah Ruiz-

 Rivera. 

 

Case 1:19-cv-01636-JEJ   Document 44   Filed 01/13/20   Page 5 of 18



 53. In the early morning hours of September 23, 2017, plaintiff was found on the 

 ground below the balcony of the Spring Garden Apartments on the campus of York 

 College of Pennsylvania. 

 

 54. Plaintiff was transported via ambulance to Wellspan York Hospital, and was 

 admitted on September 23, 2017.  Plaintiff was a patient at the hospital from September 

 23, 2017 to October 9, 2017. 

*** 

In Paragraph 75 of plaintiff’s Complaint, plaintiff specifically alleged that moving 

defendant, Phi Kappa Psi, as well as other defendants, was negligent, careless, and/or reckless 

for the following reasons: 

(a) Failing to regard the rights, safety and position of the plaintiff; 

 

(b) serving alcoholic beverages to visibly intoxicating individuals like 

plaintiff, Savannah Ruiz-Rivera; 

 

(c) serving alcoholic beverages to individuals under the age of 21; 

 

(d) providing for and/or permitting the use of illegal drugs; 

 

(e) causing and permitting plaintiff, Savannah Ruiz-Rivera, to become 

intoxicated and/or under the influence of drugs or alcohol; 

 

(f) failing to observe the state of intoxication of plaintiff; 

 

(g) being inattentive to the state of intoxication of plaintiff; 

 

(h) creating an environment where visible intoxicated behavior was 

permitted, encourage, and/or accepted; 

 

(i) serving quantities of alcohol to plaintiff that any reasonable server 

or person would know would lead to a state of intoxication and/or 

impairment; 

 

(j) failing to alert police promptly and/or take other appropriate steps 

when they observed an intoxicated and/or impaired plaintiff, 

Savannah Ruiz-Rivera; 

 

(k) failing to enforce appropriate rules and regulations to insure that 

individuals under the age of 21 or visibly intoxicated individuals 

would not be served alcoholic beverages; 

 

Case 1:19-cv-01636-JEJ   Document 44   Filed 01/13/20   Page 6 of 18



(l) failing to abide by applicable statutes, rules, regulations, codes, 

guidelines and/or standards governing and/or pertaining to the 

service of alcoholic beverages; 

 

(m) failing to abide by applicable statutes, rules, regulations, codes, 

guidelines and/or standards governing and/or pertaining to the 

training and/or supervision of staff, employees, members and/or 

servants; 

 

(n) failing to cut off plaintiff, Savannah Ruiz-Rivera, from further 

drinking once it was apparent she was intoxicated and/or impaired; 

 

(o) failing to ensure plaintiff, Savannah Ruiz-Rivera, had a safe way to 

get home in view of her intoxicated state; 

 

(p) permitting inappropriate and/or illegal activities to occur on the 

premises that hindered the safety of invitees and individuals 

including plaintiff, Savannah Ruiz-Rivera; 

 

(q) violating the applicable provisions of the Liquor Code of the 

Commonwealth of Pennsylvania and/or Pennsylvania’s dram shop 

statutes, and/or rules; 

 

(r) failing to follow, develop, and/or implement internal policies, 

procedures, and/or protocols that would prevent plaintiff, 

Savannah Ruiz-Rivera’s intoxication and/or impairment and/or 

departure from the premises in an intoxicated state; 

 

(s) hiring and/or providing incompetent and/or unqualified managers, 

employees, agents, members, supervisors, security,  and/or 

contractors; 

 

(t) promoting an environment that ignored invitee and other 

individuals including plaintiff, Savannah Ruiz-Rivera’s safety; 

 

(u) planning, orchestrating, supervising, participating, and/or 

permitting the serving of alcohol to a person under the age of 21; 

 

(v) planning, orchestrating, supervising, participating, and/or 

permitting the service of alcohol to a visibly intoxicated individual; 

 

(w)  engaging in other acts and omissions, which are exclusively in the 

possession or knowledge of defendants, as discovery in this case 

may reveal. 
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 At the pleading stage of the litigation, plaintiff does not have access to all of the 

information that moving defendant, Phi Kappa Psi Fraternity, Inc., and/or its members and/or its 

agents and/or its local chapter are in possession of and that that may reveal information 

concerning the plaintiff’s incident and injuries.  An extensive 160 page police investigation file 

prepared by the Spring Garden Police Department was only capable of being obtained by 

subpoena after the filing of this civil action.  Moreover, defendant York College conducted its 

own independent investigation that has not yet been the subject of discovery.  At the present 

time, moving defendant is likely in better possession of information regarding the conduct and 

conditions that led to the plaintiff's unfortunate occurrence and severe injuries on September 23, 

2017.  At the very least, moving defendant Phi Kappa Psi is on clear notice of the basis of this 

lawsuit and their potential liability.  Due to the fact that certain information is still being 

unearthed, discovery, including exchange of photographs, documents, and deposition testimony 

will provide more information on moving defendant’s liability. 

 Defendant, Phi Kappa Psi Fraternity, Inc. has filed a Motion to Dismiss Plaintiff’s 

Complaint under Rule 12(b)(6) contending that (1) plaintiff has failed to plead a claim of 

negligence based on a premises liability theory against defendant in Count I, (2) plaintiff has 

failed to plead a claim establishing defendant may be liable under Pennsylvania’s Dram Shop 

statute, (3) plaintiff’s social host claim against defendant should be dismissed because defendant 

owed no duty to plaintiff, (4) plaintiff has not adequately stated a claim that each defendant was 

an agent of the National Fraternity; and (5) that plaintiff’s Complaint should be dismissed with 

prejudice without the opportunity to re-plead as a matter of law. 
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 Lastly, in the alternative, defendant has filed contemporaneous with its motion to dismiss, 

a motion for a more definite statement pursuant to Rule 12(e) on the grounds that the complaint 

fails to distinguish between the national fraternity and other defendants.  

 For the reasons set forth more fully below, defendant’s motion to dismiss plaintiff’s 

complaint under Rule 12(b)(6) should be denied. 

 LEGAL ARGUMENT 

 Defendant’s Motion to Dismiss Plaintiff’s Complaint Should Be Denied Because 

 Plaintiff Filed a Detailed Complaint (1) Setting Forth Facts that Must be Accepted 

 as True, (2) the Facts Alleged in the Complaint are Sufficient to Show that the 

 Plaintiff Has a “Plausible Claim for Relief,” and (3) the Allegations “Raise a 

 Reasonable Expectation that Discovery Will Reveal Evidence of the Necessary 

 Elements” of the Case Against Defendant, Phi Kappa Psi Fraternity, Inc. 
 

 Legal Authority 

 Rule 12(b)(6) [How to Present Defenses] states: 

 Every defense to a claim for relief in any pleading must be asserted in the responsive 

 pleading if one is required.  But a party may assert the following defenses by motion: 

  

 (1)   lack of subject-matter jurisdiction; 

 (2) lack of personal jurisdiction; 

 (3) improper venue; 

 (4) insufficient process; 

 (5) insufficient service of process; 

 (6) failure to state a claim upon which relief can be granted; and 

 (7) failure to join a party under Rule 19. 

 

 A motion asserting any of these defenses must be made before pleading if a responsive 

 pleading is allowed.  If a pleading sets out a claim for relief that does not require a 

 responsive pleading, an opposing party may assert at trial any defense to that claim.  No 

 defense or objection is waived by joining it with one or more other defenses or objections 

 in a responsive pleading or in a motion.  

 

 In deciding a motion to dismiss pursuant to Rule 12(b)(6), courts must “accept all 

factual allegations as true, construe the complaint in the light most favorable to the 

plaintiff, and determine whether, under any reasonable reading of the complaint, the 
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plaintiff may be entitled to relief.” Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d. Cir. 

2008) As a result of the Supreme Court’s decision in Bell Atlantic Corporation v. Twombly, 550 

U.S. 544, 55, 127 S.Ct. 1955, 167 L.E. 2d 929 (2007), “threadbare recitals of the elements of a 

cause of action, supported by mere conclusory statements, do not suffice.  Ashcroft v. Iqbal, 

U.S., 129 S.Ct. 1937, 1949, 173 L.Ed. 2d 868 (2009).  The Supreme Court in Iqbal stated: “A 

claim has facial plausibility when the plaintiff pleads factual content that allows the court to 

draw the reasonable inference that the defendant is liable for the misconduct alleged.”  Iqbal, 129 

S.Ct. at 1949 (citing Twombly, 550 U.S. at 556).  This standard, which applies to all civil cases, 

“asks for more than a sheer possibility that a defendant has acted unlawfully.” Iqbal, 129 S.Ct. at 

1949.   

 Specifically, applying the principles of Iqbal, the Third Circuit in Fowler v. UPMC 

Shadyside, 578 F.3d 203, 210-211 (3d. Cir. 2009), stated: 

 When presented with a motion to dismiss for failure to state a claim, district courts should 

 conduct a two-part analysis. First, the factual and legal elements of a claim should be 

 separated. The District Court must accept all of the complaint's well-pleaded facts 

 as true, but may disregard any legal  conclusions. Id. Second, a District Court must 

 then determine whether the facts alleged in the complaint are sufficient to show that 

 the plaintiff has a "plausible claim for relief." 129 S.Ct. at 1950. In other words, a 

 complaint must do more than  allege the plaintiff's entitlement to relief. A complaint has 

 to "show" such an entitlement with  its facts. See Phillips, 515 F.3d at 234-235. As the 

 Supreme Court instructed in Iqbal, "[w]here  the well-pleaded facts do not permit the 

 court to infer more than the mere possibility of misconduct, the complaint has 

 alleged-- but it has not 'show[n]' -- 'that the pleader is entitled to relief.'" Iqbal, 129 S.Ct. 

 at 1950. This "plausibility" determination will be "a context-specific task that requires the 

 reviewing court to draw on its judicial experience and common sense." Id. 

 

 The Fowler Court further distinguished the standards for dismissing claims under 

Fed.R.Civ. P. 12(b)(6) and granting judgment under Fed. R.Civ.P. 50 or Fed.R.Civ.P. 56:: 

 The standards for dismissing claims under Fed.R.Civ.P.12(b)(6) and granting judgment 

 under either Fed.R.Civ.P. 50 or Fed.R.Civ.P. 56 are vastly different. As we have 

 explained, "a motion for summary judgment is different in critical respects from a motion 

 to dismiss for failure to state a claim. In addition to the fact that a plaintiff presumably 
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 has had an opportunity to obtain admissions during discovery, a motion for summary 

 judgment is reviewed under a much more stringent standard than a motion to dismiss for 

 failure to state a claim." ALA, Inc. v. CCAIR, Inc., 29 F.3d 855, 863 n. 17 (3d. Cir. 

 1994). "  [A] well-pleaded complaint may proceed even if it strikes a savvy judge 

 that actual proof of those facts alleged is improbable and that a recovery is very 

 remote and unlikely." Twombly, 550 U.S. at 556 (internal quotations omitted).   

 

 … 

 

 Even post-Twombly, it has been noted that a plaintiff is not required to establish the 

 elements of a prima facie case but instead, need only put forth allegations that "raise 

 a reasonable expectation that discovery will reveal evidence of the necessary 

 element." See Graff v. Subbiah Cardiology Associates, Ltd. No. 08-207, 2008 U.S. Dist 

 Lexis 44192, 2008 WL 2312671 (W.D.Pa. June 4, 2008) citing Phillips, F. 3d at 

 234.. Under the Federal Rules of Civil Procedure, an evidentiary standard is not a 

 proper measure of whether a complaint fails to state a claim. Powell, 189 F.3d at 

 394. 

 

 In Hedges v. United States, 404 F.3d 744, 750 (3d. Cir. 2005), the Third Circuit stated:  

  

 In a Rule 12(b)(6) motion, the court evaluates the merits of the claims   

 by accepting all allegations in the complaint as true, viewing them in the light 

 most favorable to the plaintiffs, and determining whether they state a claim as a 

 matter of law."  Gould v. Elecs., Inc. v. United States, 220 F.3d 169, 178 (3d. Cir. 2000).  

 The defendant bears the burden of showing that no claim has been presented. Id. 

 citing Kehr v. Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1409 (3d.  Cir. 1991) 

 

 Application 

 

 Moving defendant contends that Count I (negligence) should be dismissed as to moving 

defendant because plaintiff has failed to plead a prima facie case on a premises liability theory 

against moving defendant.  To the extent that Count I alleges liability addressed upon the 

conditions at Spring Garden Apartments, that Count is directed at defendants, York College of 

Pennsylvania and York College of Pennsylvania d/b/a Spring Garden Apartments.  This Count is 

not reasonably directed at moving defendant in light of the earlier allegations set forth in the 

Complaint and referenced above.  Upon review of the Complaint, plaintiff concedes that Count I 

of the Complaint includes allegations of liability against moving defendant Phi Kappa Psi for the 

defective, dangerous, and/or hazardous condition of and near the location where plaintiff was 
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found at Spring Garden Apartments, even though previous allegations in plaintiff’s Complaint 

state that defendant York College is responsible for the alleged unsafe and/or dangerous 

conditions existing at Spring Garden Apartments. Accordingly, counsel for the plaintiff has 

conferred with counsel for moving defendant and offered to file an Amended Complaint 

pursuant to Fed. R. Civ. P. 15 to cure that aspect.   

 Count II of Plaintiff’s Complaint includes various allegations of negligence against 

moving defendant, Phi Kappa Psi Fraternity, and other defendants under Dram Shop liability, 

social host liability, and premises/negligence liability law.     

 Defendant contends that “plaintiff fails to plead any facts establishing Defendant’s status 

as a licensee” for Dram Shop liability. (Page 9 of defendant’s brief)  Defendant also contends 

that “plaintiff’s complaint fails to allege any facts establishing the National Fraternity was 

involved in the planning of any of the referenced social events or had any involvement in the 

servicing, supplying or purchasing of liquor provided to plaintiff.” (Page 11 of defendant’s brief)  

 Defendant next contends that plaintiff fails to allege any facts establishing the prima facie 

elements for agency and pleads no facts suggesting a manifestation by the National Fraternity 

that any of the defendants shall act for it. (See paragraph 13 of defendant’s brief)   

 Defendant improperly presents this motion to dismiss plaintiff’s claims for Dram Shop 

Liability, and social host liability, and agency under the analysis of a motion for summary 

judgment.  The case law is clear that the facts set forth in plaintiff’s complaint must be accepted 

as true, the facts alleged in the complaint are sufficient if they show that the plaintiff has a 

“plausible claim for relief,” and the allegations “raise a reasonable expectation that discovery 

will reveal evidence of the necessary elements” of the case against defendant, Phi Kappa Psi 

Fraternity.  
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 Defendant acknowledges that plaintiff cited the Pennsylvania Dram Shop Act, 47 P.S. 

Section 4-493(1) and 47 P.S. Section 4-497 in her complaint. (Paragraph 74 of Plaintiff’s 

Complaint)  However, defendant ignores the specific facts on the issue of Dram Shop liability 

and social host liability that are pled in the complaint. Plaintiff identified that it was at a social 

mixer organized by moving defendant and/or its agents and/or its members and/or its local 

chapters, where she was provided alcohol as an underage individual and/or as a visibly 

intoxicated individual.  (Paragraph 43 and 44)  Plaintiff was also provided illicit drugs at this 

mixer. (Paragraph 45)  Plaintiff alleged that she was in contact with and/or observed by 

moving defendant and/or its members and/or its agents and/or its local chapter, and they 

(moving defendant) knew or should have known she was intoxicated and/or impaired. 

(Paragraphs 39-42) In Paragraph 75 and its subparts, plaintiff specifically alleges that moving 

defendant was negligent, careless, and/or reckless for several reasons, including, but not 

limited to: serving alcoholic beverages to visibly intoxicated individuals including plaintiff; 

serving alcoholic beverages to individuals under the age of 21; providing and/or permitting 

the use of illicit drugs; failing to observe the state of intoxication of plaintiff; being 

inattentive to the state of intoxication of plaintiff;  violating the applicable provisions of the 

Liquor Code of the Commonwealth of Pennsylvania and/or Pennsylvania’s dram shop 

statutes, and/or rules; failing to alert police promptly and/or take other appropriate steps 

when they observed an intoxicated and/or impaired plaintiff, Savannah Ruiz-Rivera; failing 

to enforce appropriate rules and regulations to insure that individuals under the age of 21 or 

visibly intoxicated individuals would not be served alcoholic beverages; failing to abide by 

applicable statutes, rules, regulations, codes, guidelines and/or standards governing and/or 

pertaining to the training and/or supervision of staff, employees, members and/or servants; 
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failing to follow, develop, and/or implement internal policies, procedures, and/or protocols 

that would prevent plaintiff, Savannah Ruiz-Rivera’s intoxication and/or impairment and/or 

departure from the premises in an intoxicated state; engaging in other acts and omissions, 

which are exclusively in the possession or knowledge of defendants, as discovery in this case 

may reveal. (Paragraph 75) 

 In Alumni Association v. Sullivan, 524 Pa. 356, 362 (Pa. 1990), the Pennsylvania 

Supreme Court noted that one exception to the general rule that liability under the Liquor Code 

will not be applied to the social host is that a social host is negligent per se in serving alcohol to 

the point of intoxication to a person less than twenty-one years of age, and they can be held 

liable for injuries proximately resulting from the minor’s intoxication.  Here, plaintiff was an 

underage drinker and clearly the specific facts alleged in the complaint present the basis for 

claims of Dram Shop statute liability and/or social host liability at the pleading stage.  

 As to agency, it is clear that plaintiff has set forth that there is relationship between the 

moving defendant, and various defendants, including specifically defendant, Phi Kappa Psi – 

Pennsylvania Rho Chapter (local chapter).  Defendant cites case law on agency that plaintiff 

agrees with
1
.  However, defendant’s contention that a determination about its relationship with 

                                                           
1 In Basile v. H & R Block, Inc., 563 Pa. 359, 367-368 (Pa. 2000) stated:  

The three basic elements of agency are: “the manifestation by the principal that the agent  shall act for 

him, the agent’s acceptance of the undertaking and the understanding of the parties that the principal is to 

be in control of the undertaking.” Scott v. Purcell, 415 A.2d 56, 60 (Pa. 1980), quoting Restatement 

(Second) of Agency Section1, Comment b (1958); see also Reid v. Ruffin, 503 Pa. 458, 463, 469 A.2d 

1030, 1033 (1983).  “Agency results only if there is an agreement for the creation of a fiduciary 

relationship with control by the beneficiary.” Smalich v. Westfall, 440 Pa. 409, 413, 269 A.2d 476, 480 

(1971) The burden of establishing an agency relationship rests with the party asserting  the relationship. 

Scott, 490 Pa. at 11 n. 8, 415 A.2d at 61 n. 8.  “An agency relationship  is a fiduciary one, and the agent 

is subject to a duty of loyalty to act only for the  principal’s benefit.” Sutliff v. Sutliff, 515 Pa. 393, 404, 

528 A.2d 1318, 1323 (1987), citing Restatement (Second) of Agency Section 387 (1958).  Thus, in all 

matters affecting the subject of the agency, the agent must act with the utmost good faith in furthering and 

advancing the principal’s interests, including a duty to disclose to the principal all relevant information. 

See Sylvester v. Beck, 406 Pa. 607, 610-611, 178 A.2d 755, 757  (1962)  
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the other defendants, notably its local chapter can be determined at the pleading stage is again 

improper.  At the pleading stage of the litigation, plaintiff does not have access to all of the 

information that moving defendant, Phi Kappa Psi, Fraternity, Inc., and/or its members and/or its 

agents and/or its local chapter are in possession of and that that may reveal information 

concerning the plaintiff’s incident and injuries. An extensive 160 page police investigation file 

prepared by the Spring Garden Police Department was only capable of being obtained by 

subpoena after the filing of this civil action. Moreover, defendant York College conducted its 

own independent investigation that has not yet been the subject of discovery. At the present time, 

moving defendant Phi Kappa Psi Fraternity is likely in better possession of information 

regarding the conduct and conditions that led to the plaintiff's unfortunate occurrence and severe 

injuries on September 23, 2017.  At the very least, moving defendant is on clear notice of the 

basis of this lawsuit and their potential liability.  Due to the fact that certain information is still 

being unearthed, discovery, including exchange of photographs, documents, and deposition 

testimony will provide more information on this issue.  

 Again, the case law is clear that the facts set forth in plaintiff’s complaint must be 

accepted as true, the facts alleged in the complaint are sufficient if they show that the plaintiff 

has a “plausible claim for relief,” and the allegations “raise a reasonable expectation that 

discovery will reveal evidence of the necessary elements” of the case against defendant, Phi 

Kappa Psi Fraternity. All of these are present with regard to plaintiff’s claims for Dram Shop Act 

liability, social host liability, and agency, and the other allegations of negligence set forth in 

Count II of plaintiff’s Complaint.  Accordingly, defendant, Phi Kappa Psi Fraternity’s Motion to 

Dismiss Pursuant Rule 12(b)(6) should be denied. 
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 Lastly, defendant’s motion for a more definite statement should be denied for the 

following reasons: contrary to defendant’s assertion, plaintiff’s complaint identifies “core facts” 

which are detailed in paragraphs 43 through 54 of the complaint.  Moreover, the allegations of 

negligence against the National fraternity and its members and/or its agents and/or its local 

chapter are set forth in paragraphs 36 through 42 and further detailed in paragraph 75 and its 

subparts.  Moving defendant has certainly been placed on notice of the allegations against it such 

that it can properly answer plaintiff’s complaint.    

 CONCLUSION 

 

 WHEREFORE, Plaintiff, Savannah Ruiz-Rivera, respectfully requests this Honorable 

Court to enter the attached Order denying defendant, Phi Kappa Psi Fraternity’s Motion to 

Dismiss Plaintiff’s Complaint Pursuant to Rule 12(b)(6) and denying defendant, Phi Kappa Psi 

Fraternity’s Motion for More Definite Statement Pursuant to Rule 12(e). 

    Respectfully submitted, 

 

 

    LEVY, BALDNTE, FINNEY, & RUBENSTEIN, P.C. 
 

      BY:  /s/ Martin G. Rubenstein     

     Martin G. Rubenstein, Esquire  

     1845 Walnut Street 

     Suite 1300 

    Philadelphia, PA 19103  

    Attorney for Plaintiff, Savannah Ruiz-Rivera 

 

Dated:  January 13, 2020  
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CERTIFICATE OFSERVICE 

 I, Martin G. Rubenstein, Esquire, do hereby certify that on January 13, 2020, a copy of   

Memorandum Of Law In Support Of Plaintiff’s Opposition To Defendant, Phi Kappa Psi 

Fraternity, Inc., Motion For Dismissal Of Plaintiff’s Complaint Pursuant To Rule 12(B)(6) And 

Opposition To Defendant’s Alternative Motion For A More Definite Statement Pursuant To Rule 

12(E) was sent via electronic filing and USPS Mail to the following addresses: 

 

Defendant:  SIGMA DELTA TAU NATIONAL SORORITY and SIGMA DELTA TAU 

SORORITY 
Thomas P. Bracaglia, Esquire  

Marshall, Dennehey, Warner, Coleman, & Goggin 

2000 Market Street, Suite 2300 

Philadelphia, PA  19103 

Email:  tpbracaglia@mdwcg.com 

 

Defendant:   

KAPPA DELTA PHI NATIONAL FRATERNITY & KAPPA DELTA PHIA ALPHA 

THETA CHAPTER 

Linton W. Turner 

Turner, O'Mara, Donnelly & Petrycki P.C. 

2201 Route 38, Suite 300 

Cherry Hill, NJ 08002 

Email:  lturner@turneromara.com 

 

Defendant: PHI Kappa PSI Fraternity Pennsylvania RHO Chapter & PHI Kappa PSI 

Fraternity 

Jennifer Riso, Esquire  

Cokinos Young 

Las Cimas IV 

900 S. Capital of Texas 

Highway Suite 425 

Austin, TX 78746 

(PRIMARY COUNSEL) 

jriso@cokinoslaw.com 
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Defendant:  York College of PA d/b/a Spring Garden Apartment  

Leticia J. Santiago, Esquire 

William J. Ferren & Associates 

10 Sentry Parkway 

Suite 301  

Blue Bell, PA 19422 

ljsantia@travelers.com 

 

Defendants:  Zeta Beta Tau International Fraternity and Beta Alpha Chi Chapter of Zeta 

Beta Tau Fraternity 

K. Wesley Mishoe, Esquire   

Saul Ewing Arnstein & Lehr LLP 

2  North Second Street, 7th Floor 

Harrisburg, PA 17101  

Email:   Wes.mishoe@saul.com  

 

Defendant  
Mr. Bryan Soto  

105 View Court 

Apartment 101 

Mount Pocono, PA18344-1171 

 

 

    LEVY, BALDNTE, FINNEY, & RUBENSTEIN, P.C. 
 

 

      BY:  /s/ Martin G. Rubenstein     

     Martin G. Rubenstein, Esquire  

     1845 Walnut Street 

     Suite 1300 

    Philadelphia, PA 19103  

    Attorney for Plaintiff 
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