
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 

 
WESTLAKE PROPERTY HOLDINGS, LLC 

Debtor. 

) 
) 
) 
) 
) 
) 

Chapter 7 
 
Case No. 19-11756 (KBO) 
 
 

 
In re: 

 
PIPELINE – WESTLAKE HOSPITAL LLC 
d/b/a WESTLAKE HOSPITAL 

Debtor. 

) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 7 
 
Case No. 19-11757 (KBO) 
 

 
EMERGENCY MOTION PURSUANT TO 11 U.S.C § 305(A)(1) TO DISMISS THE 

CHAPTER 7 BANKRUPTCY CASES OR SUSPEND ALL PROCEEDINGS PENDING 
FINAL RESOLUTION OF STATE COURT PROCEEDING 

The Village of Melrose Park (the “Village”), by and through its undersigned counsel, 

files this emergency motion (the “Motion”) for the entry of an order, pursuant to 11 U.S.C. § 

305(a)(1), for the immediate dismissal of the above-captioned Chapter 7 bankruptcy cases 

(collectively, the “Bankruptcy Cases”) or, alternatively, immediate suspension of all proceedings 

pending final resolution of the state court proceedings. In support thereof, the Village states as 

follows: 

I. Introduction 

 The Debtors (as defined below) filed the Bankruptcy Cases in bad faith placing the 

Village, the Bankruptcy Court, the Chapter 7 Trustee, and the bankruptcy system as a whole in 

an untenable and egregious situation.  For months, the Village has been litigating with the 

Debtors and non-debtor affiliates in Circuit Court of Cook County, Illinois (the “State Court”) to 

prevent the closure of Westlake Hospital – a hundred year-old hospital located in Melrose Park, 
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Illinois that treats tens of thousands of medically and socially vulnerable patients each year, and 

which employs more than 600 people (the “Hospital”).   

 On May 2, 2019, the Village filed a complaint with the State Court seeking judicial 

review of the Board’s (defined below) decision to authorize closure of the Hospital.  Pursuant to 

Illinois law, the State Court is the only forum with jurisdiction to review the Board’s decision.  

735 ILCS 5/3-104.  On May 7, 2019, following a hearing, the State Court entered an Opinion & 

Order (the “Order”) that unequivocally ordered, among numerous things, that: 

Defendant Pipeline-Westlake Hospital, LLC, Defendant SRC Hospital 
Investments II, LLC, and any of their employees or agents are enjoined from 
taking any action pursuant to the February 1, 2019 Discontinuation Application, 
including but not limited to closing Westlake Hospital. 
 

Exhibit A, at p. 20, ¶ 1 (emphasis added).  A copy of the Order is attached as Exhibit A.  The 

Order further expressly set forth other specific services the Debtors were enjoined from closing 

or discontinuing.  Exhibit A, at p. 20, ¶¶ 2(a)-(c).  As the Order was intended to preserve the 

level of Hospital operations existing on April 30, 2019, the Order additionally required that “[t]o 

the extent services describe[d] above have been discontinued, Defendants are to restore such 

services no later than . . . May 10, 2019.”  Id. at p. 20, ¶ 3.  The Order made clear that the 

Debtors are required to maintain the Hospital in service pending the outcome of the state court 

litigation. 

 On August 6, 2019 (the “Petition Date”), Westlake Property Holdings, LLC, the entity 

owning the real estate on which the Hospital is located, and Pipeline – Westlake Hospital, LLC 

d/b/a Westlake Hospital, the operating entity for the Hospital (collectively, the “Debtors”) filed 

voluntary petitions for relief under Chapter 7 of the Bankruptcy Code.  On the Petition Date, the 

Debtors filed a motion for, inter alia, the Chapter 7 Trustee (the “Trustee”) to continue to operate 

the Hospital through and including August 13, 2019 (the “Operations Motion”).  The only 
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mention of the Order in the Operations Motion was buried in the middle of Paragraph 16.  The 

Debtors never informed the Trustee, the Court, or the U.S. Trustee (previously or now) that they 

were subject to an operational injunction entered from the State Court preventing the very relief 

sought in this Court – the immediate wind-down of the Hospital– and they were required to 

continue to operate the Hospital pursuant to the injunction’s terms.  On May 7, 2019, without the 

Trustee or Court’s knowledge of the Order, the Debtors immediately began to take action to 

transfer patients and close the Hospital in violation of the Order. 

 The Court should enter an order immediately dismissing the Bankruptcy Cases or 

abstaining from any further proceedings because: (1) the State Court is the proper forum in 

which the future of the Hospital must be adjudicated; (2) the Bankruptcy Cases were filed in bad 

faith for the sole purpose of circumventing the Debtors’ obligations under the Order; and (3) the 

Bankruptcy Cases lack any true bankruptcy purpose.  The immediate dismissal or abstention is 

critical to prevent irreversible harm to the Hospital, the Village, and it citizens.   

II. Background Facts 

1. In 2018, the Debtors’ private equity owners approached the Village with an 

interest in purchasing the Hospital. Exhibit A, at p. 2.  The Debtors promised the Village they 

intended to continue to operate the Hospital, would reinvest in it, and would continue to provide 

health care services for the Village and its residents. Id. The Debtors repeated these promises to 

the Illinois Health Facilities and Services Review Board (“Board”) when it applied to purchase 

the Hospital, through what is known as a change of ownership exemption application. In that 

application, the Debtors represented that they would continue to provide the same level of 

“charity care”—low or no-cost health care services to indigent individuals—for a period of at 

least two years. Id. 
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2. This was a calculated decision, as without making that commitment, the Debtors 

would have had to apply for a change of ownership permit, which is a more detail-intensive, 

cumbersome application than the exemption process that the Debtors sought to use. Id. Despite 

making these representations and accepting the obligations to provide two years of charity care 

in exchange for the change of ownership exemption, the Debtors decided to close the Hospital 

even before the purchase was complete. Exhibit A, at p. 3.  They concealed this decision from 

the Board, because such a change in the scope of its request invalidated the change of ownership 

exemption, and would have required the Debtors to reapply for a permit for a change of 

ownership.  

3. Just two weeks after the Debtors completed the purchase of the Hospital, the 

Debtors announced they were going to close it. Id.  The Debtors then submitted an application to 

discontinue services before the Board, again relying on the exemption track rather than the 

permit track. Id.  This decision was in contravention of its promises to both the Village and the 

Board, and the Village filed a lawsuit to reveal the extent of the Debtors’ fraud. (see Village of 

Melrose Park v. Pipeline Health Systems, LLC, et al., 2019 CH 03041 (Cook Cty. Cir. Ct.) (the 

“Underlying Action”)). Id. 

4. The Debtors’ application for a discontinuance objection triggered two steps in the 

Board’s review process. Hundreds of people testified at a public hearing to oppose the 

application, and letters were sent to the Board underscoring the detrimental impact that the 

closure would have on the population. The final step was a hearing in front of the Board on April 

30, 2019. Exhibit A, at p. 3.  At that hearing, the Board considered a motion to defer Debtors’ 

application until after the Underlying Action was resolved, as required by the Board’s rules. The 

Attorney General’s office, as well as the Board’s own general counsel informed the Board that it 
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was obligated to defer any action. Nonetheless, three members of the Board ignored the advice 

and voted against the mandatory deferral, resulting in a 4-3 vote in favor, but short of the five 

votes necessary to pass the motion.  

5. Once deferral of the application failed, the application itself was later called for a 

vote. The Board incorrectly believed that, at this juncture, the members had no authority to vote 

against approval of the application. Three Board members indicated that they would not have 

voted for approval were it not for their belief in the mandatory operation of the law. Thus, by a 

seven-to-zero vote, with three members voting under protest, the Board erroneously approved the 

motion believing it had no discretion to deny it.  

6. On May 2, 2019, the Village filed a complaint seeking judicial review of the 

Board’s decision (see Village of Melrose Park v. Pipeline Health Systems, LLC, et al., 2019 CH 

05553 (Cook Cty. Cir. Ct.) (the “Review Action”)). Exhibit A, at p. 3.  The Village concurrently 

filed an emergency motion to stay the Board’s decision pending appeal (the “Motion to Stay”). 

Id. at pp. 3-4.  On May 3, 2019, given the breadth of the dispute between the Debtors and 

Village, novelty of the underlying issues of Illinois law, and their magnitude, the court in the 

Review Action entered a temporary restraining order on its own motion, enjoining the Hospital’s 

closure over the weekend, and setting the matter for hearing on May 7, 2019, to permit full 

consideration of the state law issues raised in the Motion to Stay.  Exhibit A, at p. 4. 

7. On May 7, 2019, the state court heard arguments on the Motion to Stay. Id.  Later 

that day, the state court entered the Order.  The first nineteen (19) pages of the Order provide a 

detailed explanation for the state court’s findings of fact and conclusions of law, including its 

determination to enter the Order staying the closure of the Hospital pending the review of the 

Board’s decision on the merits.  Exhibit A, at pp. 1-19.  The final two pages of the Order grant 
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the Motion to Stay and order particular relief, summarized as follows: 

a. The April 30, 2019 decision of the Board is stayed (Exhibit A, at p. 20); 
 

b. The Debtors and affiliated defendants, agents, and employees are enjoined 
from taking any action pursuant to the February 1, 2019 Discontinuation 
Application, including but not limited to closing the Hospital (Exhibit A, 
at p. 20, ¶ 1); 
 

c. The Debtors and affiliated defendants are enjoined from: 
 

i. Discontinuing any medical service offered by the Hospital on April 
30, 2019, or modifying the scope of those services (Exhibit A, at p. 
20, ¶ 2a);; 
 

ii. The Debtors and affiliated defendants were not required to 
reinstate bariatric services (Exhibit A, at p. 20, ¶ 2b);  
 

iii. Creating conditions that change the status quo, including without 
limitation (A) terminating employees or contracts; or (B) failing to 
maintain facilities, staffing, or supply levels that would interfere 
with the scope of services and adequate standard of care (Exhibit 
A, at p. 20, ¶ 2c); 
 

d. The Debtors and affiliated defendants were required to restore all other 
discontinued services and make reasonable attempts to reschedule discrete 
services, such as surgeries (Exhibit A, at pp. 20-21, ¶ 3); 
 

e. The Hospital was required to remain off emergency room ambulance 
bypass.  It could go on ambulance bypass only for good medical reason 
shown (Exhibit A, at p. 21, ¶ 4); 
 

f. The Hospital is to continue to admit patients when deemed medically 
appropriate (Exhibit A, at p. 21, ¶ 5); and 
 

g. Violations of the Order shall be punishable by contempt of court (Exhibit 
A, at p. 21, ¶ 6);. 
 

The policy implications of the Order were unquestionably clear: to maintain the status quo of the 

Hospital as it existed on April 30, 2019, pending resolution of the Review Action.  Exhibit A.  

Notwithstanding the clear mandate from the State Court, the Debtors snuck off to the Bankruptcy 

Court in Delaware, bypassing the State Court and Illinois Bankruptcy Courts. Only a few hours 
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after filing the Bankruptcy Cases, the Debtors – without informing the Court of the Order – had 

an order entered granting the Operations Motion and, essentially, undoing the mandate clearly 

set forth in the Order enjoining them from winding down the Hospital and depriving Melrose 

Park of necessary health care services. 

8. On the Petition Date, the Debtors (not the Trustee) filed the Operations Motion 

purportedly offering to fund the Trustee’s operations for only one (1) week on a $1,936,884.00 

advance from the non-debtor affiliate West Suburban Hospital (“West Suburban”) [Docket No. 

4, at ¶ 33].  West Suburban is not a party to the Underlying Action, Review Action, or the Order.  

In effect, the Operations Motion was simply a ploy to ostensibly get the defendants subject to the 

Order “off the hook” for paying for the operations, as required in the Order, while providing 

West Suburban an administrative claim against the Debtors’ bankruptcy estate.   

9. Even more egregious, the Operations Motion failed to provide the Court, the 

Trustee, or the U.S. Trustee with the full breadth of the Order and requirement for the Debtors 

and affiliates to continue operations of the Hospital.  The only reference to the Order in the 

Operations Motion is buried in the middle of Paragraph 16 and states that: 

. . . On May 7, 2019, notwithstanding the [Board’s] unanimous approval of the 
Discontinuation Application, the Circuit Court entered an opinion and order that, 
among other things, precluded the defendants from discontinuing any medical 
service offered by Westlake Hospital on April 30, 2019 or modifying the scope of 
those services, or creating conditions that would change the status quo, including 
failing to maintain facilities staffing or supply levels. 
 

Docket No. 4, at ¶ 16.  The Debtors failed to (and continue to fail to) inform the Court that the 

Order is still in effect and still in control of the operations of the Hospital.  However, despite the 

Debtors’ unquestionable knowledge of the Order, they requested the Court grant the Operations 

Motion in direct contravention of the Order. 

10. Following the entry of the interim order granting the Operations Motion, the 
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Debtors immediately sought to wind-down the Hospital and create an irreversible situation in 

violation of the Order.  On August 7, 2019, the Debtors’ Chief Executive Officer Joseph Ottolino 

sent a letter to all employees and medical staff of the Hospital that “all current inpatients are to 

be discharged when clinically appropriate or transferred to another healthcare facility on or 

before August 9, 2019 at 3:00 p.m., if feasible”  A copy of the letter is attached as Exhibit B.  

On information and belief, on August 7, 2019, the Debtors also instructed the employees that: 

a. The Emergency Room would be on bypass for ambulances; 
 

b. Staff should not report to work on Friday; 
 

c. The Hospital should have no more inpatients left by 3:00 p.m. on Friday; 
 

d. Outpatient Physical Therapy can no longer see any new patients effective 
immediately; 
 

e. Outpatient Therapy Department will be closed on August 8, 2019; 
 

f. Pain Center patients scheduled for next week must be cancelled; and 
 

g. The Radiology Department will be permanently closed on August 8, 2019. 
 

11. On August 7, 2019, the undersigned Illinois bankruptcy counsel for the Village 

contacted the Trustee and informed him of the Order.  The Trustee had never previously been 

provided a copy of the Order from the Debtors or informed of its complete contents.  

III. Relief Requested 

12. The Village respectfully requests the Court enter an order: (1) for the immediate 

dismissal of the Bankruptcy Cases; or (2) alternatively, the immediate suspension of all 

proceedings pending final resolution of the Review Action.   

IV. Basis for Relief 

13. The Court should enter an order immediately dismissing the Bankruptcy Cases or 

abstaining from any further proceedings because: (1) the State Court is the proper forum in 
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which the future of the Hospital must be adjudicated; (2) the Bankruptcy Cases were filed in bad 

faith; and (3) the Bankruptcy Cases lack any true bankruptcy purpose.  The immediate dismissal 

or abstention is critical to prevent irreversible harm to the Hospital, the Village, and it citizens. 

A. The Standard for § 305(a) Dismissal or Abstention 

14. Section 305(a)(1) of the Bankruptcy Code provides, in pertinent part, that a 

bankruptcy court “may dismiss a case under this title or may suspend all proceedings in a case 

under this title, at any time, if . . . the interests of creditors and the debtor would be better served 

by such dismissal or suspension.”  11 U.S.C. § 305(a)(1). 

15. “Whether to dismiss a case or abstain pursuant to section 305 is committed to the 

discretion of the bankruptcy court, and is determined based upon the totality of the 

circumstances,”  In re Northshore Mainland Svcs., Inc., 537 B.R. 192, 203 (Bankr. D. Del. 2015) 

(quoting In re Mylotte, David & Fitzpatrick, No. 07–14109bf, 2007 WL 3027352, *5 (Bankr. 

E.D. Pa. Oct. 11, 2007)).  A determination under Section 305(a)(1) of the Bankruptcy Code is 

“must be made on a case-by-case basis.” In re Monsour Med. Ctr., Inc., 154 B.R. 201, 206 

(Bankr. W.D. Pa. 1993). Bankruptcy Courts in the Third Circuit consider the following non-

exclusive list of facts “to gauge the overall best interests” of the debtor and creditors: 

a. the economy and efficiency of administration; 
 

b. whether another forum is available to protect the interests of both parties 
or there is already a pending proceeding in state court; 
 

c. whether federal proceedings are necessary to reach a just and equitable 
solution; 
 

d. whether there is an alternative means of achieving an equitable 
distribution of assets; 
 

e. whether the debtor and creditors are able to work out a less expensive out-
of-court arrangement which better serves all interests in the case; 
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f. whether a non-federal insolvency has proceeded so far in those 
proceedings that it would be costly and time consuming to start afresh 
with the federal bankruptcy process; and 
 

g. the purpose for which bankruptcy jurisdiction has been sought. 
 

Northshore Mainland, 537 B.R. at 203-04 (citing Mylotte, David & Fitzpatrick, 2007 WL 

3027352, *6).  “The interest of creditors and debtor are to be served. The interest of the board of 

directors of debtor or a majority faction thereof are not mentioned and play no part in the 

analysis.”  Monsour Med. Ctr., 154 B.R. at 207. 

16.  “Dismissal pursuant to section 305 [of the Bankruptcy Code] is especially 

appropriate when another forum is available to determine the parties’ interests and an action has 

been commenced in that forum.”  Monsour Med. Ctr., 154 B.R. at 207 (citing In re O’Neil 

Village Pers. Care Corp., 88 B.R. 76, 79 (Bankr. W.D. Pa. 1988)); see also In re Efron, 529 B.R. 

396, 406 (1st Cir. 2015) (“Bankruptcy courts have ruled in favor of abstention when the parties 

have access to a state court forum that has greater expertise than a bankruptcy court on a key 

issue impacting the bankruptcy case.”). 

17. A bankruptcy court must consider “the availability of another forum, the presence 

of state law issues, and whether or not litigation is currently pending in state court when deciding 

to abstain”  In re Mazzocone, 183 B.R. 402, 421 (Bankr. E.D. Pa. 1995).  “Because a bankruptcy 

court is often not the proper forum in which to adjudicate non-bankruptcy issues, litigation of 

such issues is frequently best left to the state courts and should not be imposed upon this 

specialty court unless necessary to resolve a bankruptcy-centered dispute.”  Id.  The “[p]arties 

presently before this court also are before the state court. There is no doubt that under the 

guidance of the learned state court judge . . .  appropriate relief can be fashioned.”  Monsour 

Med. Ctr., 154 B.R. at 207 
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18. A significant factor in favor of dismissing a case pursuant to § 305(a)(1) is the 

absence of a true bankruptcy purpose, particularly where the bankruptcy case constitutes a two-

party dispute between the debtor and a single creditor.  Efron, 529 B.R. at 406;  see also In re 

Duratech Indus., 241 B.R. 291, 300 (Bankr. E.D.N.Y. 1999) (dismissing bankruptcy case 

pursuant to § 305(a)(1) where debtor had pending business tort litigation against a creditor in 

state court and resolution of the bankruptcy depended entirely on the outcome of the state court 

proceeding); Remex Elecs. Ltd. v. Axl Indus., Inc. (In re Axl Indus., Inc.), 127 B.R. 482, 484 

(S.D. Fla. 1991) (“Generally, a [bankruptcy] court should not take jurisdiction over a two-party 

dispute, unless special circumstances exist.”) (citation omitted); see also In re Spade, 258 B.R. 

221 (Bankr. D. Colo. 2001) (dismissing involuntary chapter 7 petition where bankruptcy was 

filed in response to a two-party dispute between debtor and a single creditor).1 

19. Abstention is an extraordinary remedy in a properly filed bankruptcy case.  In re 

AMC Invs., LLC, 406 B.R. 478, 487 (Bankr. D. Del. 2009).  Relief is to be granted pursuant to 

Section 305 of the Bankruptcy Code in “egregious situations.”  Monsour Med. Ctr., 154 B.R. at 

206.  The facts in this case demonstrate that the Bankruptcy Cases were not properly filed and 

that Debtors have intentionally created an “egregious situation” ripe for relief under 11 U.S.C. § 

305(a)(1). 

B. The State Court is the Proper Forum in which the Future of the Hospital must be 
 Adjudicated 
 

20. The Court should immediately dismiss or suspend all proceedings in the 

Bankruptcy Cases because the State Court is the proper forum in which the future of the Hospital 

                                                           
1  To the extent a legitimate purpose exists for these Bankruptcy Cases to proceed in a bankruptcy court – which 
there is not – the Bankruptcy Cases should be transferred to Illinois.  The administrative costs alone of having an 
Patient Care Ombudsman (Section 333) appointed in this court to perform its duties for a hospital located in Illinois, 
where the patients, employees, records, and actual Hospital are all located in Illinois would significantly add to the 
administrative costs of this case. 
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must be adjudicated.  The Bankruptcy Cases were unquestionably filed to circumvent the Order, 

avoid adjudication of the Review Action, and use Chapter 7 of the Bankruptcy Code to close the 

Hospital contrary to Illinois law and the Order.   

21. There is no question that there are currently pending two lawsuits in the State 

Court between the Village and Debtors related to the closure of the Hospital.  The State Court 

entered the Order granting the Motion to Stay to maintain the status quo pending final resolution 

of the Review Action.  Yet, rather than seek a modification of the Order in the State Court, the 

Debtors filed the Bankruptcy Cases and Operations Motion forcing the Court and the Trustee – 

without knowledge of the Order – to authorize the wind-down of the Hospital in violation of the 

Order and state law.  The dismissal or suspension of the Bankruptcy Cases will maintain the 

status quo and permit the State Court to fully and finally adjudicate the closure of the Hospitals. 

22. The State Court in the Review Action held a hearing on the Stay Motion and is 

currently reviewing the Board’s record of its own decision-making in the Review Action.  The 

controlling issues in these cases are governed by Illinois law, that relate to Illinois regulations, 

with respect to an Illinois hospital.  The Illinois Circuit Court is the only forum with jurisdiction 

to review the Board’s decision. 735 ILCS 5/3-104.2  The State Court has spent several months 

adjudicating the proceedings and is the proper forum to fully and finally determine the future of 

the Hospital.  The Court should not permit the Debtors to use the bankruptcy system as an end 

around of the Order and the appropriate adjudication of the future of the Hospital in the State 

                                                           
2  “Jurisdiction to review final administrative decisions is vested in the Circuit Courts, except as to a final order of 
the Illinois Educational Labor Relations Board in which case jurisdiction to review a final order is vested in the 
Appellate Court of a judicial district in which the Board maintains an office. If the venue of the action to review a 
final administrative decision is expressly prescribed in the particular statute under authority of which the decision 
was made, such venue shall control, but if the venue is not so prescribed, an action to review a final administrative 
decision may be commenced in the Circuit Court of any county in which (1) any part of the hearing or proceeding 
culminating in the decision of the administrative agency was held, or (2) any part of the subject matter involved is 
situated, or (3) any part of the transaction which gave rise to the proceedings before the agency occurred. The court 
first acquiring jurisdiction of any action to review a final administrative decision shall have and retain jurisdiction of 
the action until final disposition of the action.”  735 ILCS 5/3-104 
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Court. There are no unique bankruptcy-related issues that this Court would need to resolve, the 

Debtors filed Chapter 7 cases and the pertinent issues are solely related to the closure of the 

Hospitals and Illinois law.  The State Court is the only forum with jurisdiction to adjudicate the 

Review Action and determine, pursuant to the Illinois law, whether the Board acted 

appropriately regarding the Debtors’ application for a discontinuance exemption to close the 

Hospital. 

23. The Court should immediately dismiss the Bankruptcy Cases or suspend the 

proceedings in order to permit the State Court to fully and finally adjudicate the Review Action 

and enforce the Order.   

C. The Bankruptcy Cases were filed in bad faith 

24. The Bankruptcy Court should dismiss the Bankruptcy Cases or suspend all 

proceedings because the Bankruptcy Cases were filed in bad faith.  The Debtors have abused the 

Bankruptcy Court system by filing the Chapter 7 cases in Delaware – more than 750 miles away 

from the Village, State Court, and the Hospital – in order to buy enough time to deceitfully wind-

down the Hospitals without permitting the Village the opportunity to timely inform the Court, 

the Trustee, and U.S. Trustee of the full facts of the case.   

25. Pursuant to the clear terms of the Order, the Debtors were, without question, 

required to continue to fund and operate the Hospital pending resolution of the Review Action, 

despite their magnanimous representation in the Operations Motion.  Again, knowing the State 

Court had full knowledge of all relevant facts, the Debtors filed the Bankruptcy Cases to skew 

the facts in their favor and conceal the undesirable facts from the Court.  Section 721 of the 

Bankruptcy Court authorizes a trustee to operate a debtor’s business for a limited period of time.  

Generally, a trustee would file a motion under section 721 and make the determination on the 
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scope and duration of any operations.  However, in this case, the Debtors drafted, filed, and 

presented the Operations Motion in order to ensure the Court and Trustee were only aware of the 

incomplete picture of facts the Debtors sought to disclose in the Operations Motion. 

26. Critically, the Debtors made sure that the Court and Trustee were not aware that 

the State Court ordered that the Debtors “and any of their employees or agents are enjoined from 

taking any action pursuant to the February 1, 2019 Discontinuation Application, including but 

not limited to closing Westlake Hospital” Exhibit A, at p. 20, ¶ 1.  The Debtors also failed to 

inform the Court and Trustee that they were enjoined from “[d]iscontinuing any medical service 

offered by Westlake Hospital on April 30, 2019, or modifying the scope of those services.”  

Exhibit A, at p. 20, ¶ 2.   

27. Yet, despite the clear language of the Order, the Debtors encouraged the Court to 

enter an order that, on its face, violates the plain language of the Order.3  The Debtors were 

required to fully fund and operate the Hospital until final adjudication of the Review Action.  

However, after receiving the order granting the Operations Motion, the Debtors immediately 

went about winding-down the operations of the Hospital in contravention of the Order.  They 

have, among other things, shut down the radiology department, told staff not to show up on 

Friday, put the emergency room on ambulance bypass, all of which were clearly prohibited in the 

Order and all of which, if the Court knew the contents of the Order, would likely not have been 

permitted.   

28. There is an obvious Rooker-Feldman argument against the entry of the order 

granting the Operations Motion.  The Rooker–Feldman doctrine is implicated when, “in order to 

grant the federal plaintiff the relief sought, the federal court must determine that the state court 

                                                           
3  The Village reserves its rights to bring a motion asserting the Rooker-Feldman doctrine or any other defense or 
action it might have in the Bankruptcy Cases, including, without limitation, a motion to transfer venue to Illinois. 
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judgment was erroneously entered or must take action that would render that judgment 

ineffectual.” FOCUS v. Allegheny County Court of Common Pleas, 75 F.3d 834, 840 (3d Cir. 

1996).  Accordingly, a claim is barred by Rooker–Feldman under two circumstances: (1) “if the 

federal claim was actually litigated in state court prior to the filing of the federal action” or (2) 

“if the federal claim in inextricably intertwined with the state court adjudication, meaning that 

federal relief can only be predicated upon a conviction that the state court was wrong.” In re 

Knapper, 407 F.3d 573, 580 (3d Cir. 2005).  There is again no doubt that the Operations Motion 

and relief requested therein, in addition to the entire Bankruptcy Cases, were actually litigated 

and continued to be litigated in state court prior to the filing of the Bankruptcy Cases.  The State 

Court ordered that the Debtors and its affiliates were required to maintain the status quo and 

operate the Hospital.   

29. The Debtors promised the Village that the Hospitals would remain open and fully 

operational for at least two (2) years following their acquisition.  It only took the Debtors two 

weeks following completion of the Hospital’s purchase to violate their statements to the Village 

and begin the process of shutting down the Hospitals.  Despite the State Court entering the Order 

prohibiting the Debtors from doing so, the Debtors, affiliates, and agents have spent the past two 

days shutting down the Hospital despite the clear language of the Order.  Indeed, the Debtors 

hurried actions since the granting of the Operations Motion demonstrate that their desire is to 

shutter the Hospital and attempt to inflict irreparable harm before the Village can enforce the 

Order.  However, the Order clearly requires the Debtor to reinstate all services that were 

previously discontinued, which the Village will seek to enforce should the relief requested herein 

be granted. 

30. The Debtors filed the Bankruptcy Cases in bad faith to use the bankruptcy system 
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to circumvent the Order and filed the Operations Motion without having provided the Court and 

Trustee with all of the requisite facts.  The Court should dismiss4 the Bankruptcy Cases or 

suspend all proceedings until final adjudication of the Review Action to permit the Village to 

restore the Hospital to full service and enforce the terms of the Order. 

D. The Bankruptcy Cases Lack any True Bankruptcy Purpose 

31. The Court should dismiss the Bankruptcy Cases or suspend all proceedings 

because the Bankruptcy Cases lack any true bankruptcy purpose.  There is no true bankruptcy 

purpose to the Bankruptcy Cases because the corporate debtors filed for Chapter 7 and will not 

receive a discharge, there are no executory contracts the Debtors have sought to reject, there is 

no secured debt to restructure, there are not countless creditors “pounding on the door” to collect 

unpaid debts.  The only reason the Debtors filed the Bankruptcy Cases was to use the time and 

distance afforded from filing for Chapter 7 relief in Delaware to evade the Order and wind-down 

the Hospital. 

32. The only issues in these cases are the operation and wind-down of the Hospitals.  

The Debtors have not provided any reason why the bankruptcy filing was necessary as the 

“wind-down” proposed in the Operations Motion, without mention of the Order, would have 

been feasible without a bankruptcy filing.  In fact, the Debtors propose their own funding to get 

through their desired wind-down process calculated down to the dollar.  The only purpose of the 

Order was to hinder and delay the Village from the enforcement of the Order in order to shut 

down services, remove patients, and attempt to inflict enough damage to operations so that the 

Hospital could not be restored.  

                                                           
4  The Village asserts that the Court has authority to dismiss the Bankruptcy Cases for “bad faith” pursuant to 11 
U.S.C. § 305(a)(1).  However, in the event the Court believes that dismissal for “bad faith” is only appropriate under 
11 U.S.C. § 1112(b), the Village asserts that “cause” under § 1112(b) exists for all the reasons set forth in this 
Motion. 
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33. There is only a two-party dispute at issue: whether the Debtors and its affiliates 

are authorized to close the Hospital as determined by the Board, a decision that is at issue in the 

Review Action.  This is a state court case with only state law and regulations at issue that should 

be adjudicated in the only forum with jurisdiction to make such a decision, the State Court.  The 

Debtors cannot provide a legitimate bankruptcy purpose to the Bankruptcy Cases except to 

obtain the time and space needed to violate the Order and prevent critical health care services 

from being provided to the Melrose Park community.  The Court should immediately dismiss the 

Bankruptcy Cases or suspend all proceedings in order to permit the Village to enforce the Order 

and await final adjudication of the Review Action. 

WHEREFORE, the Village of Melrose Park respectfully requests that this Court enter an 

Order: (1) immediately dismissing the Bankruptcy Cases; (2) alternatively, immediately 

suspending all proceedings pending final resolution of the state court proceeding; and (3) for 

such further relief as this Court deems appropriate under the circumstances. 

 
Dated: August 8, 2019 Respectfully submitted, 

 
CLARK HILL PLC 

 
By: /s/ Karen Grivner  

 
Karen Grivner (DE Bar No. 4372) 
824 N. Market Street, Suite 710 
Wilmington, DE 19801 
Telephone: (302) 250-4750 
Fax: (302) 421-9439 
kgrivner@clarkhill.com 
 
– and –  
 
Kevin H. Morse (pro hac vice pending) 
130 E. Randolph Street, Suite 3900 
Chicago, IL 60601 
Telephone: (312) 985-5556 
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Fax: (312) 517-7593 
kmorse@clarkhill.com 
 
– and –  
 

EDELSON PC 
 

Ari J. Scharg (pro hac vice pending) 
350 North LaSalle, 14th Floor 
Chicago, Illinois 60654 
Telephone: (312) 589-6370 
Fax: (312) 589-6378 
ascharg@edelson.com 
 
 

Counsel to the Village of Melrose Park 
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