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I. INTRODUCTION 

Plaintiffs, Matt Nyman, Kiril Trajcevski and Marc Kramer ("Named Plaintiffs"), and 

Defendant American Bank &Trust Company, N.A. ("Defendant"), have agreed, subject to Court 

approval, to resolve this wage and hour and commission skimming lawsuit on a class-wide basis, 

awarding Class Members approximately 80% of the actual damages alleged in this case. The 

settlement followed nearly 8 years of litigation spanning multiple judges, substantial written 

discovery, and approximately 30 depositions. It required Plaintiffs to survive multiple motions 

to dismiss, motions for summary judgment and motions to certify both a collective action and 

class action. The case presented novel issues pertaining to the alleged retroactivity of Illinois 

statutes and the standard for willfulness under the FLSA that remain unresolved. 

The Settlement resolves abona-fide dispute, as reflected by this Court's denial of cross-

motions for summary judgment on September 30, 2018 (ECF No. 669), and was reached 

following extensive arm's-length settlement negotiations, assisted by a private mediator, 

between experienced counsel, in the presence of all the Named Plaintiffs as well as Defendant. 

The resolution provides substantial value to the employees whom it will benefit, provides 

immediate payment, and avoids any risks that a sudden economic down-turn could extinguish a 

small community bank's ability to withstand amulti-million dollar judgment. 

Plaintiffs respectfully request that the Court issue an order: (1) approving the 

$5,000,000.00 settlement set forth in the Settlement Agreement and General Release 

("Settlement Agreement") attached as Exhibit A to the supporting Declaration of Ari Karen filed 

herewith ("Karen Decl."); (2) approving the proposed Notice of Class Settlement ("Settlement 

Notice") (attached as Exhibit C to the Settlement Agreement) and directing its distribution; (3) 

approving incentive awards of $12,500 to each Named Plaintiff; and (4) approving Plaintiffs' 

request for attorneys' fees plus reimbursement of costs and expenses. 
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II. FACTUAL AND PROCEDURAL BACKGROUND 

1. Factual Allegations 

Plaintiffs are former employees of Defendant who worked as loan officers from 

December 2001 through January 2011. Plaintiffs allege that Defendant violated the FLSA and 

the Illinois Minimum Wage Act by failing to pay minimum wages and/or overtime, instead 

paying them on a commission-only basis. In addition, Plaintiffs allege that the bank engaged in 

commission skimming by failing to pay loan officers on the actual "revenue generated" as was 

called for in their employment agreements, by retaining a portion of such money for "secondary 

gain." Defendant denies that it committed any wrongdoing or violated any laws and vigorously 

disputes the claims asserted in the litigation, which spanned eight (8) years. 

2. Overview of Investigation, Litigation and Settlement Negotiations 

On March 16, 2011, Named Plaintiffs initiated this collective and class action Complaint 

in the Northern District of Illinois on behalf of Defendant's loan officers, alleging violations of 

the FLSA and the Illinois wage and hour and wage payment laws, as well as companion 

common law claims. (ECF No. 1.) In conjunction with its initial filing, on December 29, 2011, 

Plaintiffs properly filed a motion for conditional certification of a collective class (ECF No. 4-5). 

On March 12, 2012, Defendants challenged Plaintiffs' initial Complaint by way of two 

motions to dismiss. (ECF No. 25 & 27). After filing their Motion for Conditional Certification, 

Plaintiffs filed an amended complaint on December 6, 2012 (ECF No. 84) and a new Motion for 

Conditional Certification. (ECF No. 107-08). On January 21, 2013, Plaintiffs filed a Motion to 

Toll the Statute of Limitations. (ECF No. 103). On March 22, 2013, while Plaintiffs' Motion to 

Toll the Statute of Limitations was pending, Defendants filed a Motion to Disqualify Plaintiffs' 

Counsel (ECF No. 141-42). On July 24, 2013, an evidentiary hearing with respect to the Motion 

was held before Judge Cole. On July 31, 2013, the Court issued a minute entry, dismissing 

Plaintiffs' Motion to Toll the Statue of Limitations without prejudice, due to Defendants' motion 

for disqualification (ECF No. 198), which was denied on November 5, 2013 (ECF No. 217). 
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The Parties exchanged voluminous paper and electronic discovery and took at 

approximately 30 witness depositions. Karen Decl. ¶ 5. On February 12, 2014, the Court 

granted Plaintiffs' motion for conditional certification and request for court notification (ECF 

No. 240). After the opt-in period, the Parties continued to engage in discovery through August 

18, 2015. Discovery disputes continued until October 2018, regarding damages information for 

Class Members. Also, during this period, Defendant moved for reconsideration of the Court's 

decision granting conditional certification, which was affirmed on March 31, 2018. (ECF No. 

656.) 

On April 24, 2017, the Court set a briefing schedule for the Parties' cross-motions for 

summary judgment, both of which were denied on September 30, 2018. (ECF No. 669-70). 

Plaintiffs subsequently submitted their expert report on damages and began to prepare for trial, 

which is set for February 10, 2020. Cumulatively, this extensive litigation required Plaintiffs' 

Counsel to invest approximately $2.1 million of time and $300,000.00 in out-of-pocket costs 

litigating this matter for over 8 years. Karen Decl. ¶ 14-16. 

III. SUMMARY OF THE SETTLEMENT TERMS 

1. The Settlement Fund 

The Settlement Agreement establishes a fund of $5,000,000.00 (the "Fund") from which 

Class Members will be paid the full amount of their actual damages claimed, less an 

approximately 20% pro-rata reduction. Karen Decl. ~ 11-12 and Settlement Matrix attached to 

the Settlement Agreement as Exhibit B (identifying actual damages of approximately $3.2 

million). The Fund covers any Court approved incentive awards to Named Plaintiffs, any 

Court-approved attorneys' fees and costs, and any costs associated with settlement 

administration. 

2. Notice and Payment 

A settlement administrator selected by the Parties by agreement will mail notice of the 

settlement to all Class Members within fourteen (14) days of the Order Preliminarily Approving 
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the Settlement. The proposed Settlement Notice will inform Class Members of the nature of the 

claims made, the terms of the settlement, their individual settlement allocations, the scope of the 

release, and their right to object to or exclude themselves from the Settlement. Provided that a 

final Order ("the Final Order") approving the Settlement is ultimately entered, all Class 

Members who remain as participants in the Class will receive a Settlement Check. In the event 

any Settlement Checks are not cashed within 90 days, the amounts will be paid out to Class 

Members in a second distribution if the aggregate amount exceeds $15,000, and if less than said 

amount will be donated to the Legal Assistance Foundation of Metropolitan Chicago. 

3. Release 

The Class Members who participate in the Settlement will release Defendant from all 

claims for minimum wages, overtime, or unpaid commissions through the settlement date. Class 

Members that request to be excluded will not release any claims. 

4. Allocation Formula 

Eligible Class Members will receive approximately 80% of their actual damages as 

calculated by Plaintiffs' economic expert, Candice Rosevear. She calculated damages for 

minimum wages and overtime by allocating the prevailing minimum wage and overtime based 

on a fifty-hour workweek s to those pay periods where no compensation was paid (the 

"Minimum Calculation."). On pay periods where commissions were paid, if it was less than the 

Minimum Calculation, the difference reflected the damages. Where Commissions exceeded the 

Minimum Calculation, she determined the regular rate by dividing commissions by 50 hours and 

applying the statutory overtime rate to determine unpaid overtime. With respect to underpaid 

commissions, the damages were calculated by applying the commission formula contained in 

each Class Membet•'s employment agreement to the amounts withheld by Defendant (based on 

its records) from commissions as secondary gain. Further, these amounts were added back in to 

the regular rate of pay to recalculate overtime as applicable, in accordance with the method set 

' The average hours was calculated based upon the testimony and interrogatory answers of the 23 
Plaintiffs who opted into this litigation. 
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forth above. Plaintiffs calculated their damages aggressively to maximize their recovery. 

Actual damages were thereafter subjected to a pro-rata reduction such that Class Members will 

receive approximately 80% of their alleged damages. 

5. Incentive Awards 

The Settlement Agreement provides that, with Court approval, the three Named Plaintiffs 

will each receive a $12,500 incentive award in recognition of assistance rendered in obtaining 

the benefits of the settlement for the Class as well as the risks they took to do so. Named 

Plaintiffs assisted Class Counsel in the investigation of the claims, produced documents to 

support the claims, prepared for and sat for depositions, helped prepare for and attended the 

mediation, and provided meaningful assistance in settling this case. The Named Plaintiffs also 

had a vital role throughout this 8-year case of assisting in the communications with the Class 

Members, helping Class Counsel in encouraging Class Members to remain patient during the 

lengthy pendency of this case. 

6. Attorneys' Fees and Litigation Costs 

Under the Settlement Agreement, subject to Court approval, Plaintiffs' Counsel will 

receive $2,000,000 as attorneys' fees, plus reimbursement of $299,193 as reimbursement for the 

out-of-pocket costs and expenses shouldered by Plaintiffs' Counsel in order to maintain the 

litigation ultimately resulting in this Settlement. The Costs incurred to date are broken down as 

set forth in Exhibit C to the Karen Declaration.2

The amount sought by Plaintiffs' Counsel for attorneys' fees is justified. This case was 

heavily litigated by Defendants. In addition to multiple discovery motions, dispositive motions, 

and motions seeking to decertify the class, Defendants moved to disqualify Plaintiffs' Counsel. 

2 Pant of the costs include a sanction against Plaintiffs (not Plaintiffs' Counsel) in the amount of 
$120,443.19 that largely resulted from the inability and/or delays associated with obtaining certain 
documents from certain plaintiffs, including tax returns and other documents that were requested by 
Defendants. Given that Plaintiffs were unable to pay this reward or do so in an equitable fashion 
premised upon the conduct attributable to certain Class Members, Plaintiffs' Counsel incurred the cost 
with the explicit and written understanding that if there were a recovery, these costs would be reimbursed 
to Plaintiffs' Counsel. Without payment of this sanction, it is likely that the case would have been 
dismissed, precluding recovery for the entire class. 
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Approximately 30 depositions were taken and 25,000 documents were exchanged. Karen Decl. 

¶ 5. Indeed, Plaintiffs' Counsel invested over $2 million in billable fees, accumulated over 8 

years, and the amount sought is actually less than what Plaintiffs' Counsel would be entitled to 

under their contingency agreement with the Class. See Exhibit B (entitling Class Counsel to the 

greater of their actual billed time and lodestar or the contingency fee). Further, the amount 

sought in fees is consistent with the terms reflected in the Notice approved by this Court on 

September 25, 2018, in connection with Class Certification, which was thereafter circulated to 

the Class. (ECF No. 668). Meaningfully, there was only one person who opted out of the case, 

reflecting the fact that the contingency sought was clearly not deemed unreasonable or 

unacceptable by the Class. Further, this outlay of money and effort by Plaintiffs' Counsel was 

not without risk. Beyond the normal and substantial risks associated with hard-fought litigation, 

when Plaintiffs' Counsel filed this suit in 2011, it risked that Defendant would become insolvent, 

as the bank was -- like many other small financial institutions at that time -- under financial 

scrutiny from regulators. Accordingly, given the time and money invested over nearly a decade, 

and the attendant risks of doing so on behalf of the Class, the fee award is justified. 

IV. ARGUMENT 

A. The Settlement Is Fair and Reasonable and Should Be Approved. 

The Court has a duty to "determine whether the proposed settlement is a fair and 

reasonable resolution of a bona fide dispute over FLSA provisions." Butler v. Am. Cable &Tel., 

LLC, No. 09-cv-5336, 2011 WL 4729789, at *9 (N.D. Ill. Oct. 6, 2011). Courts approve wage 

and hour settlements when they are reached as a result of contested litigation to resolve bona fide 

disputes. See, e.g., Lynn's Food Stores, Inc. v. United States, 679 F.2d 1350, 1355 (11th Cir. 

1982); Fosbinder-Bittorf v. SSM Health Care of Wis., 11-cv-592, 2013 WL 5745102, at *3 

(W.D. Wis. Oct. 23, 2013). If the proposed settlement reflects a reasonable compromise over 

contested issues, the court should approve the settlement. Lynn's Food Stores, 679 F.2d at 1354; 

Roberts v. Apple Sauce, Inc., 2014 WL 4804252, at *2 (N.D. Ind. 2014). "It is a well settled 
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principle that the law generally encourages settlements." Dawson v. Pastrick, 600 F.2d 70, 75 

(7th Cir. 1979). 

The settlement in this case easily meets the standard for approval. As set forth above, it 

was the result of extensive litigation, and required a professional mediator's multi-day efforts. 

Importantly, when the settlement was negotiated, all Named Plaintiffs were present, and agreed 

with the Settlement Amount. It creates substantial benefits for the Class. Class Members will 

receive in short order approximately 80% of the actual damages they sustained based upon 

Plaintiffs' aggressive calculations. Absent a settlement, this case will proceed to a trial on the 

merits, and regardless of the outcome, there will be lengthy appeals, precluding Plaintiffs from 

receiving any monetary awards for• several years. 

Moreover, there are significant obstacles to an actual recovery if the case proceeds to 

trial. First, there is the litigation risk that Plaintiffs will be unable to overcome the Court's 

concern, expressed in denying Plaintiffs' motion for summary judgment, that Plaintiffs could 

demonstrate Defendant was aware of the overtime worked. (ECF No. 670 at pp. 6-8). 

Moreover, there are significant practical issues with the presentation of this case at trial. Many 

of the witnesses are outside the Court's subpoena power and their testimony would need to be 

procured via transcript designations, which can be confusing and difficult for a jury to follow. 

For• those witnesses who will appear, the events in question happened over a decade ago, leading 

to the risk of flawed recognition and recall of relevant information. 

In addition to these challenges, there was the reality that Defendant simply could not 

withstand the financial cost of a trial and large award. Indeed, the Bank's relatively small size 

creates a significant question about its ability to pay a judgment if Plaintiffs were ultimately 

successful. The risk that the Plaintiffs' success at trial could effectively end Defendant's ability 

to pay the very claims sought at trial created a paradox that could only be resolved by Plaintiffs 

achieving a "Goldie Locks Verdict" —not too little and not too much —for fear that an excessive 

verdict would jeopardize Defendant's ability to pay. When balanced against the substantial 

7 

Case: 1:11-cv-08758 Document #: 702 Filed: 07/29/19 Page 8 of 18 PageID #:16686



benefit the class receives —which are nearly all of the actual damages sustained -- the risks of 

litigation, and Defendant's potential inability to pay an eventual future judgment renders the 

settlement fair and reasonable to the class. 

The proposed allocation of the settlement also is reasonable. It computes the actual 

damages for each Class Member based upon the Defendant's records. The small pro-ration is 

applied evenly so all Class Members are treated equally. See Summers v. UAL Corp. ESOP 

Comm., No. 03-cv-1537, 2005 WL 3159450, at *2 (N.D. Ill. Nov. 22, 2005) (approving 

allocation plan as reasonable when "settlement funds . . .will be disbursed on a pro rata basis"); 

see also Hens v. Clientlogic Operating Corp., No. OS-cv-381, 2010 WL 5490833, at *2 

(W.D.N.Y. Dec. 21, 2010) (allocation formula based on plaintiffs' length of service was 

equitable and reasonable). 

The Court also should approve the proposed Settlement Notice. See Settlement 

Agreement at Ex. C. The proposed Notice informs Class Members of the terms of the settlement, 

how Class Members may participate (or not participate), the settlement payment to which they 

are entitled, the release, and the request for attorneys' fees and costs. Koszyk v. Country Fin., 16-

cv-3571, 2016 WL 5109196, at *2 (N.D. Ill. Sept. 16, 2016) (approving class notice that, znter 

alia, described settlement terms and fee allocation); Zolkos v. Scriptfleet, Inc., No. 12-cv-8230, 

2014 WL 701 1819, at *6 (N.D. Ill. Dec. 12, 2014) (same). 

Finally, the settlement process is straight-forward. Class Members who do not exclude 

themselves from the settlement will receive a settlement check. Therefore, the matrix showing 

the damages amount each Class Member is entitled to receive, is likely what he or she will 

actually receive. This straight-forward process should result in a high percentage of the Class 

participating and receiving the benefits of this Settlement. 

B. The Incentive Awards to Named Plaintiffs Should Be Annroved as Fair and 
Reasonable. 

The Named Plaintiffs request approval of incentive awards of $12,500 each. The awards 

are reasonable given the significant contributions they made to advance the prosecution and 
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resolution of the lawsuit. In examining the reasonableness of a requested incentive award, courts 

consider: (1) the actions the named plaintiffs have taken to protect the interests of the class, (2) 

the degree to which the class has benefited from those actions, and (3) the amount of time and 

effort the plaintiffs expended in pursuing the litigation. Cook v. Niedert, 142 F.3d, 1004, 1016 

(7t" Cir. 1998); Am. Intl Grp., Inc. v. ACE INA Holdings, Inc., Nos. 07-cv-2898, 09-cv-2026, 

2012 WL 651727, at *16-17 (N.D. Ill. Feb. 28, 2012). Here, the three Named Plaintiffs satisfy 

all three factors. Plaintiffs took substantial actions to protect the interests of potential collective 

action members, and those actions resulted in a substantial benefit. From extensive pre-suit 

investigation, through depositions and to eventual participation in the settlement negotiations, 

they provided critical assistance. They also undertook substantial direct and indirect risk: They 

brought the action in their own name, assuming the possible risk of loss in terms of expenses or 

even the attorneys' fees of the defendant. See Espenscheid v. DirectSat USA, LLC, 688 F.3d 872, 

876-77 (7t~' Cir. 2012) (internal citations omitted). They also assumed the risk of retaliation or 

blacklisting by subsequent employers. See ~3eesley v. Intl Paper Co., No. 06-cv-703, 2014 WL 

375432, at *4 (S.D. Ill. Jan. 31, 2014) (recognizing suits against former employers also carry 

professional and personal repercussion risks); Sewell v. 13ovis Lend Lease, Inc., No. 09-cv-6548, 

2012 WL 1320124, at *14-15 (S.D.N.Y. Apr. 16, 2012) ("[F]ormer employees face] 

potential risks of being blacklisted as `problem' employees."). Finally, Plaintiffs spent a 

significant amount of time and effort in pursuing this litigation on behalf of the Class Members. 

This spanned from the time and effort they expended in pre-litigation assistance, through 

discovery and then eventual settlement. See Koszyk, 2016 WL 5109196, at *5-6; see also v. 

Hilton Hotels Rel. Plan, 999 F. Supp. 2d 88, 105 (D.D.C. 2013) (class members benefited from 

named plaintiff's "sustained contributions" to the litigation, which resulted in a sizable ERISA 

common fund). Here, the actions of Named Plaintiffs have resulted in substantial benefit to the 

Class, leading to an overall gross recovery of $5,000,000, resulting in an estimated net average 

award of approximately $28,000. Given that Courts in this Circuit and others have approved 

similar incentive awards for similar activities, the incentive awards should be approved. See, 
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e.g., Koszyk, 2016 WL 5109196, at *3 (approving $10,000 service awards for assistance early in 

lawsuit); Zolkos, 2015 WL 4275540, at *3 (same with $5,000 and $10,000 awards); Spicer v. 

Chicago Bd. Options Exch., Inc., 844 F. Supp. 1226, 1267-68 (N.D. Ill. 1993) ($10,000 awards 

where class representatives, inteN alia, participated in discovery).3

C. Plaintiffs' Attorneys' Fees and Costs Should Be Approved as Fair and Reasonable. 

1. The Court Should Award Attorneys' Fees from a Percentage of the Fund. 

The Court should award attorneys' fees as a percentage of the total fund made available 

to the Class. When counsel's efforts result in the creation of a common fund, counsel is "entitled 

to a reasonable attorney's fee from the fund as a whole." Boeing Co. v. Van Geme~t, 444 U.S. 

472, 478 (1980); see also Primax Recoveries, Inc. v. Sevilla, 324 F.3d 544, 548 (7th Cir. 2003) 

(creation of common fund "entitles [counsel] to a share of that benefit as a fee"). This is "based 

on the equitable notion that those who have benefited from litigation should share in its costs." 

Sutton v. Bernard, 504 F.3d 688, 691-692 (7th Cir. 2007) (quoting Skelton v. G.M. corp., 860 

F.2d 250, 252 (7th Cir. 1988). Indeed, in common fund cases, the trend is to award fees as a 

percentage of the total recovery. See Wong v. Accretive Health, Inc., 773 F.3d 859, 862 (7th Cir. 

2014); Campbell, 2012 WL 1424417, at *2 (ELSA settlement); see also Koszyk, 2016 WL 

5109196, at *3-4; PNena v. I3M0 Fin. Corp., 2015 WL 2344949 (N.D. Ill. 2015). It is especially 

appropriate to use a common fund approach in cases based on fee shifting statutes when the 

"settlement fund is created in exchange for release of the defendant's liability both for damages 

and for statutory attorneys' fees." Skelton, 860 F.2d at 256; accord Florin v. Nationsbank of 

Georgia, 34 F.3d 560, 564 (7th Cir. 1994). Here, the settlement releases Plaintiffs' and the Class 

Members' statutory claims to fees under the FLSA and state wage and hour laws. 

3 See also Swigarl v. Fifth Third Bank, No. 11-cv-88, 2014 WL 3447947, at *7 (S.D. Ohio July 11 , 2014) 
("The modest class representative award requests of $10,000 to each of the two Class Representatives 
have been tailored to compensate each Class Representative in proportion to his or her time and effort in 
prosecuting the claims asserted in this [FLSA] action."); Hernandez v. Merrill Lynch & Co., Inc., No. 11-
cv-8472, 2013 WL 1209563, at *10-11 (S.D.N.Y. Mar. 21, 2013) (approving service awards of $ 
15,000.00 and $12,500 to class representatives and $4,000 to an opt-in plaintiff in wage and hour action); 
Sewell, 2012 WL 1320124, at *14-15 (approving payments of $10,000 and $15,000). 
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Further, the percentage method preserves judicial resources because it saves the Court 

from the cumbersome task of reviewing complicated and lengthy billing documents. Florin, 34 

F.3d at 566 (noting "advantages" of percentage of the fund method's "relative simplicity of 

administration"); Gaskill v. Gordon, 942 F. Supp. 382, 386 (N.D. Ill. 1996), aff'd 160 F.3d 361 

(7t~, Cir. 1998) (citing Hensley v. Eckerhar, 461 U.S. 424, 437 (1983) (fee requests "should not 

result in a second major litigation")). This is particularly true here, where the Court would be 

forced to review over eight years of bills, including periods where the case was assigned to a 

different judge and magistrate, demanding a far more complicated and time-consuming process 

with no appreciable improvement in terms of the end result. See, e.g., In re AT&T Mobility 

WiNeless Data Servs. Sales Tax Litig., 792 F. Supp. 2d 1028, 1040 (N.D. Ill. 2011) (using 

percentage method because it did "not need to resort to a lodestar calculation, which would be 

costly to conduct, to reinforce the same conclusion"); Gaskill, 942 F. Supp. at 386 (describing 

advantages of percentage method, including judicial efficiency). 

2. The Results and Benefits Conferred Upon the Class Justify the Fee Award. 

This Settlement will provide the Class with a substantial cash payment. The Settlement 

Agreement provides that Defendant will pay $5,000,000 to settle all claims. This will result in 

all Class Members receiving about 80% of the actual damages they sustained as a result of 

Defendant's actions, with a mean recovery of $28,000 per Class Member. Six Class Members 

are to receive over $100,000, and two are to receive over $200,000, based on their respective 

damages. The settlement represents significant value given the attendant risks of litigation and 

the potential that a larger recovery may be impossible for Defendant to pay. Indeed, a larger 

recovery could potentially undermine Defendant's ability to pay any judgment. Hence, it is 

entirely possible that continued litigation could jeopardize the Class' recovery —not improve it. 

Thus, accepting a large percentage of the recovery of actual damages and negotiating on 

prejudgment interest that may not be collectible in any event, provides the Class with a 

maximum recovery and avoids the risks associated with protracted litigation. 
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Further, there is no indicia of collusion. To the contrary, this case has been hard fought 

from the outset and took multiple days to arrive at a settlement with the assistance of a well-

respected retired Illinois Judge, Richard E. Neville. See Lapan v. Dick's Sporting Goods, Inc., 

No. 13-cv-11390, 2015 WL 8664204, at * 1 (D. Mass. Dec. 11, 2015) (finding assistance of 

mediator "reinforces that the Settlement Agreement is non-collusive"). Significantly, Named 

Plaintiffs actively participated in the mediation. All Class Members' awards will be calculated 

according to the same formula and each Class Member will receive acheck —some of which 

will be in excess of $100,000.00, based on the actual damages they sustained. Damages are 

based on credible evidence -- testimony and Defendant's records which demonstrate Plaintiffs 

are receiving almost all of their actual damages. In fact, the claims process has been simplified 

to ensure the highest possible level of participation. There is simply nothing about this 

agreement that is reflective of collusion. 

3. Analysis of the Market for Legal Services Supports Plaintiffs' Request. 

In awarding fees, courts ultimately "must do their best to award counsel the Market of 

legal services, in light of the risk of nonpayment and the normal rate of compensation in the 

Market at the time." In re Synthroid Mktg. Litig., 264 F.3d 712, 718 (7t'' Cir. 2001); Koszyk, 2016 

WL 5109196, at *3. District courts "undertake an analysis of the terms to which the private 

plaintiffs and their attorneys would have contracted at the outset of the litigation when the risk of 

loss still existed." Sutton, 504 F.3d at 692. They must "do their best to recreate the Market by 

considering factors such as actual fee contracts that were privately negotiated for similar 

litigation." Taubenfeld v, Aon Corp., 415 F.3d 597, 599 (7th Cir. 2005). 

A. Plaintiffs' Counsel Provided Valuable Services 

Plaintiffs' Counsel are experienced and nationally recognized for their expertise in 

litigating complex class and collective actions, including wage and hour cases like this one, 

particularly in the mortgage banking field. Further, because Plaintiffs' counsel already 

successfully tried at least one case against Defendant, counsel were able to provide a unique 
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value to the Class in terms of their representation to identify a basis for recovery that may not 

have been apparent to attorneys less familiar with Defendant's and/or industry practices. 

Nonetheless, Plaintiffs' counsel undertook extraordinary efforts to pursue this matter, 

fronting nearly $300,000 in costs and investing approximately $2.1 million in billable hours over 

eight years, all associated with a case that had the added risk of collectability in addition to those 

risks associated with the litigation. Indeed, this Court certified the Class and approved the 

Notice, which included a 40% contingency fee provision consistent with the contingency 

agreement negotiated between Plaintiffs' counsel and the Named Plaintiffs. In re Dairy Farmers 

of Am., Inc., Cheese Antitrust Litig., 80 F. Supp. 3d 838, 844-45 (N.D. Ill. 2015) (reasoning 

"presumption of Market-rate reasonableness" would have attached if parties had "established[ed] 

a fee structure at the outset of [the] lawsuit"); see also SilvernZan v. Motorola Solutions, Inc., 739 

F.3d 956, 958 (7th Cir. 2013) (noting establishing fee structure at outset of suit is desirable). 

Here, Plaintiffs' Counsel's requested fee is consistent with the market rate for common 

fund wage and hour actions within the Northern District of Illinois. Taubenfeld, 415 F.3d at 600 

(noting class actions in the Northern District of Illinois have awarded fees of 30-39% of the 

settlement fund); Continental Illinois Sec. Lit., 962 F.2d 566, 572 (noting fees can range from 

30-50% and may taper in cases with multimillion dollar recoveries); Gaskill, 160 F.3d at 364 

(affirming award of 38% of fund); Prena, 2015 WL 2344949 (noting 33-40% contingency fee 

typically charged in FLSA cases); Goldsmith v. Tech. Solutions Co., No. 92-cv-4374, 1995 WL 

17009594, at *7-8 (N.D. Ill. Oct. 10, 1995) (same and noting that "where the percentage method 

is utilized, courts in this District commonly award attorneys' fees equal to approximately one-

third or more of the recovery"). 

B. The Risk of Nonpayment Was Significant. 

Plaintiffs' Counsel's contingency fee percentage also was reasonable in light of the 

significant risks of nonpayment that Counsel faced. Not only was the case speculative in terms 

of the ability to prove class-wide treatment and damages —Defendant also was a small bank 
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following the financial crises that destabilized the banking industry altogether. As such, at the 

outset of the representation and continuing on for years thereafter, Plaintiffs' Counsel took "on a 

significant degree of risk of nonpayment" in agreeing to represent Plaintiffs. Taubenfeld, 415 

F.3d at 600 (approving of district court's reliance on this factor in evaluating attorneys' fees). 

Plaintiffs' Counsel took this case on a contingent basis, meaning that there was a strong risk that 

they would not be paid. See Sutton, 504 F.3d at 693-94 ("We recognized [in an earlier case] that 

there is generally some degree of risk that attorneys will receive no fee (or at least not the fee 

that reflects their efforts) when representing a class because their fee is linked to the success of 

the suit."). As the Seventh Circuit has noted, Plaintiffs' Counsel "could have lost [and still could 

lose] everything" they invested. In re Continental Illinois Sec. Lit., 962 F.2d 566, 570 (7th Cir. 

1992); Koszyk, 2016 WL 5109196, at *4. 

C. The Value to the Class Based on the Total Fund Supports the Requested Fees 

Finally, the Supreme Court long has held that "this Court has recognized consistently 

that a litigant or a lawyer who recovers a common fund for the benefit of persons other than 

himself or his client is entitled to a reasonable attorney's fee from the fund as a whole." Boeing 

Co. v. Van Gernert, 444 U.S. 472, 478 (1980). This is because "the right of class members `to 

share the harvest of the lawsuit upon proof of their identity, whether or not they exercise it, is a 

benefit in the fund created by the efforts of the class representatives and their counsel. "' Id. at 

480. Here, like in Boeing, Plaintiffs' Counsel have created a significant benefit to all Class 

Members. For some of the Class Members, receipt of a settlement payment of over $100,000 

could be life altering. "[P]ersons who obtain the benefit of a lawsuit without contributing to its 

cost are unjustly enriched at the successful litigant's expense. . . [a court may] prevent this 

inequity by assessing attorney's fees against the entire fund, thus spreading fees proportionately 

among those benefited by the suit." "[A) fee awarded against the entire judgment fund will shift 

the costs of litigation to each absentee in the exact proportion that the value of his claim bears to 

the total recovery." Id. This is particularly appropriate in a case like this, where the statutes upon 

which the underlying claims are based, the FLSA and complimentary state laws, already contain 
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fee-shifting provisions. Here, like in Boeing, Plaintiffs' Counsel have provided a significant, 

ascertainable $2.6 million settlement fund with astraight-forward path for Class Members to 

easily claim what Plaintiffs' Counsel achieved for them, in direct proportion to their actual 

damages. Moreover, there is no reversion of any funds from this sum to Defendant or Class 

Counsel that would inflate the ratio of attorneys' fees to the common fund. Rather, the Parties 

have agreed that any unclaimed funds will go to the Class or to the benefit of the public through 

legal aid. Accordingly, the Parties have created the most equitable solution feasible by 

attributing an exact sum of the settlement fund to each Class Member based on their actual 

damages, and an incentive to ensure that each Class Member claims their recovery. Thus, 

attorneys' fees based on the overall settlement value are appropriate. 

CONCLUSION 

For the reasons set forth above, Plaintiffs respectfully request that the Court issue an 

order: (1) approving the $5,000,000 settlement as fair, adequate, and reasonable, as set forth in 

the Settlement Agreement and Release; (2) approving the proposed Settlement Notice and 

directing its distribution; (3) approving a service award of $12,500 each to Named Plaintiff; (4) 

approving Plaintiffs' request for forty percent the settlement for attorneys' fees, and 

reimbursement of an additional $299,193 for costs and litigation expenses they advanced for the 

Class; (5) approving the Settlement Administrator's fees and costs of $15,000; (6) incorporating 

the terms of the Settlement Agreement; (6) dismissing this case with prejudice for the Class 

Members who do not exclude themselves from Settlement, and (7) tolling for thirty (30) days 

after the entry of dismissal, the claims of all persons who do exclude themselves from 

Settlement. 
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Steven M. Hartmann (ARDC No. 6185428) 
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