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NATURE OF THE ACTION

This is an action to enforce the Safe Roads Amendment to the Illinois Constitution 

(Art. IX, § 11).  The plaintiffs are a coalition of non-profit associations representing 

businesses and taxpayers who are harmed by defendant Cook County’s unconstitutional 

diversion of transportation tax revenue to purposes other than transportation.  The circuit 

court of Cook County dismissed the plaintiffs’ complaint with prejudice pursuant to section 

2-619.1 of the Code of Civil Procedure.  Accordingly, there is no jury verdict.  Two issues 

are raised on the pleadings: (i) Do the plaintiffs have standing to enjoin the County’s 

unconstitutional diversion of transportation tax revenue; and (ii) Does the Safe Roads 

Amendment impose any obligations at all on Cook County or, for that matter, on any other 

unit of government?

ISSUES PRESENTED

1. Did the circuit court err in finding, based solely on the allegations in the 

complaint, that the plaintiffs lack standing to enjoin Cook County’s unconstitutional

diversion of transportation tax revenue?

2. Did the circuit court err in finding that the Safe Roads Amendment imposes 

no obligations on Cook County or on any other unit of government, and that the complaint 

therefore failed to state a cause of action?

STATEMENT OF JURISDICTION

This Court has jurisdiction under Ill. Sup. Ct. R. 301 and Ill. Sup. Ct. R. 303.  The 

circuit court’s order of February 22, 2019, dismissed the complaint in its entirety with 

prejudice pursuant to section 2-619.1 of the Code of Civil Procedure.  C 408 (A186). That 
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order therefore disposed of all claims between all parties to this litigation. The plaintiffs 

timely filed their notice of appeal on February 27, 2019.  C 427 (A001).

CONSTITUTIONAL AMENDMENT AT ISSUE

This is an action to enforce the Safe Roads Amendment to the Illinois Constitution 

(Art. IX, § 11).  That amendment, which was approved by the voters of the State of Illinois 

on November 8, 2016, states in its entirety as follows:

SECTION 11. TRANSPORTATION FUNDS

(a) No moneys, including bond proceeds, derived from taxes, fees, excises, or license 
taxes relating to registration, title, or operation or use of vehicles, or related to the use of
highways, roads, streets, bridges, mass transit, intercity passenger rail, ports, airports, or to 
fuels used for propelling vehicles, or derived from taxes, fees, excises, or license taxes 
relating to any other transportation infrastructure or transportation operation, shall be 
expended for purposes other than as provided in subsections (b) and (c).

(b) Transportation funds may be expended for the following: the costs of 
administering laws related to vehicles and transportation, including statutory refunds and 
adjustments provided in those laws; payment of highway obligations; costs for 
construction, reconstruction, maintenance, repair, and betterment of highways, roads, 
streets, bridges, mass transit, intercity passenger rail, ports, airports, or other forms of
transportation; and other statutory highway purposes. Transportation funds may also be 
expended for the State or local share of highway funds to match federal aid highway funds, 
and expenses of grade separation of highways and railroad crossings, including protection 
of at-grade highways and railroad crossings, and, with respect to local governments, other
transportation purposes as authorized by law.

(c) The costs of administering laws related to vehicles and transportation shall be 
limited to direct program expenses related to the following: the enforcement of traffic, 
railroad, and motor carrier laws; the safety of highways, roads, streets, bridges, mass 
transit, intercity passenger rail, ports, or airports; and the construction, reconstruction, 
improvement, repair, maintenance, operation, and administration of highways, under any 
related provisions of law or any purpose related or incident to, including grade separation 
of highways and railroad crossings. The limitations to the costs of administering laws 
related to vehicles and transportation under this subsection (c) shall also include direct 
program expenses related to workers' compensation claims for death or injury of employees 
of the State's transportation agency; the acquisition of land and the erection of buildings 
for highway purposes, including the acquisition of highway rights-of-way or for 
investigations to determine the reasonable anticipated future highway needs; and the 
making of surveys, plans, specifications, and estimates for the construction and
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maintenance of flight strips and highways. The expenses related to the construction and 
maintenance of flight strips and highways under this subsection (c) are for the purpose of
providing access to military and naval reservations, defense-industries, defense-industry 
sites, and sources of raw materials, including the replacement of existing highways and
highway connections shut off from general use at military and naval reservations, defense-
industries, and defense-industry sites, or the purchase of rights-of-way.

(d) None of the revenues described in subsection (a) of this Section shall, by transfer, 
offset, or otherwise, be diverted to any purpose other than those described in subsections 
(b) and (c) of this Section.

(e) If the General Assembly appropriates funds for a mode of transportation not 
described in this Section, the General Assembly must provide for a dedicated source of 
funding.

(f) Federal funds may be spent for any purposes authorized by federal law.

See Ill. Const., Art. IX, § 11.

STATEMENT OF FACTS

I. The Complaint Alleged That Cook County Violates the Safe Roads 
Amendment To The Illinois Constitution.

A. The County diverts transportation tax revenue to non-
transportation purposes in violation of the Safe Roads Amendment.

The plaintiffs alleged that Cook County, notwithstanding a dire need for immediate 

investment in its transportation infrastructure and in violation of the Safe Roads 

Amendment, diverts hundreds of millions of dollars in transportation tax revenue each year 

to purposes other than transportation.  C 51-55 (¶¶52-70) (A029-33); C 58-62 (¶¶83-115)

(A036-40). The plaintiffs identified the following transportation taxes and fees that the 

County is using to subsidize items in its budget other than those relating to transportation: 

i. The Cook County Home Rule County Use Tax, which is assessed on retail 

sales of tangible personal property that is titled or registered with an agency of the State of 

Illinois at a location inside Cook County (e.g., cars, motorcycles and other vehicles) (C 59 

(¶¶84-87) (A037));
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ii. The Cook County Retail Sale of Gasoline and Diesel Fuel Tax, which is 

assessed on the retail sale of gasoline and other fuels in Cook County (C 59 (¶¶88-91)

(A037));

iii. The Cook County New Motor Vehicle and Trailer Excise Tax, which is 

assessed on the retail sale of new motor vehicles and trailers in Cook County (C 59-60

(¶¶92-95) (A037-38));

iv. The Cook County Home Rule Use Tax for Non-Retailer Transfers of Motor 

Vehicles, which is imposed on the privilege of using any motor vehicle in the County that 

was acquired by non-retail purchase, gift or transfer (C 60 (¶¶96-99) (A038));

v. The Cook County Wheel Tax on Motor Vehicles, which imposes a license 

fee to authorize the use of motor vehicles within unincorporated Cook County (C 60-61 

(¶¶100-103) (A038-39)); and

vi. The Cook County Parking Lot and Garage Operations Tax, which is 

assessed on the use and privilege of parking a motor vehicle in a parking lot or garage in 

Cook County (C 61 (¶¶104-107) (A039)).

The plaintiffs alleged that revenue generated by these taxes and fees is deposited 

into a County fund that is not used for any transportation purposes.  C 61-62 (¶¶108-115)

(A039-40). The plaintiffs further alleged that in Fiscal Year 2017 alone, these diverted 

transportation taxes and fees amounted to approximately $250 million.  C 59-61 (¶¶86, 90, 

94, 98, 102 and 106) (A037-39). The County never disputed that these taxes and fees fall 

within the scope of the Safe Roads Amendment.  R 53-55.

Citing publications issued by the County itself, the plaintiffs further alleged that the 

County’s transportation infrastructure is in urgent need of investment, and that when such 
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investments are not made, the resulting cost is shifted to the County’s taxpayers.  C 51-55

(¶¶52-70) (A029-33); see also C 67-182 (A045-160). As described in the complaint, the 

County’s own publications establish that the County’s transportation infrastructure is 

crumbling: on an estimated aggregate basis, 39% of the County’s roads are rated as being 

in “Fair” or “Poor” condition; nearly half of the County’s bridges are either structurally 

deficient, functionally obsolete, or both; and the County is littered with “transit deserts” 

that have high demand for, but no access to, high-quality transit.  C 53-54 (¶¶58, 59 and 

62) (A031-32). Nine of the top twenty highway bottlenecks in the Upper Midwest are in 

Cook County.  C 54 (¶63) (A032).

The plaintiffs alleged that, in response to the repeated failure of the State 

government and local governments to adequately fund transportation, the voters of the 

State of Illinois approved the Safe Roads Amendment in November 2016 by an 

overwhelming margin.  C 55-58 (¶¶71-82) (A033-36). The plaintiffs alleged that, while 

the County announced that it was “comfortable with the manner in which the County has 

implemented the recently adopted Constitutional Amendment” (C 186 (A164)), it 

continued to divert transportation tax revenue to non-transportation purposes in violation 

of the Safe Roads Amendment, and it refused to share information about the disposition of 

transportation tax revenue (C 58-62, ¶¶83-115 (A036-40)).

B. The complaint alleged that the plaintiffs’ members are harmed by 
the County’s ongoing violations of the Safe Roads Amendment.

The plaintiffs are non-profit industry associations whose members are harmed 

economically by the County’s unconstitutional diversion of transportation tax revenue, as 

that diversion deprives the plaintiffs’ members of opportunities to work on public 
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transportation construction projects that are not materializing due to a lack of funding.  C 

45-51, ¶¶6-50 (A023-29).

The plaintiffs include the following associations:

The Illinois Road and Transportation Builders Association (IRTBA): The IRTBA’s 

core purpose is to advance and promote the transportation design and construction industry 

in Illinois.  C 45 (¶8) (A023). Its members include more than 350 firms who design, build 

and maintain Illinois’ highways, transit systems, railways, and aviation systems.  Id. (¶7).

Many of the IRTBA’s members are based in Cook County and contract with the County to 

perform construction work on transportation projects within the County.  Id. In addition, 

the plaintiffs alleged that at least one of the IRTBA’s members has taxpayer standing to 

challenge the County’s unlawful diversion of transportation tax revenue. C 45-46 (¶10)

(A023-24).

The Federation of Women Contractors (FWC): The FWC’s core mission is to 

advocate for women-owned businesses and women executives in the construction industry 

by fully engaging in economic development and public affairs to ensure its members are 

successful entrepreneurs.  C 46 (¶13) (A024). The FWC’s members include more than one 

hundred women and women-owned firms working in the construction industry, including 

general and specialty contractors, subcontractors, architecture and engineering firms, and 

suppliers representing every facet and component of construction.  Id. (¶12). The majority 

of the FWC’s members are based in Cook County, including 27 Disadvantaged Business 

Enterprise-certified members whose main headquarters are in Cook County.  Id.

The Illinois Association of Aggregate Producers (IAAP): The IAAP’s mission is to 

promote and protect its members’ interests through advocacy and education to ensure a 
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regulatory and business climate focused on industry growth, safety, and sustainability.  C

47 (¶17) (A025). Its members produce more than 90% of Illinois’ aggregate and industrial 

minerals at more than 200 plants and facilities in 70 counties throughout Illinois, including 

Cook County. C 46 (¶16) (A024). Most of the aggregate material produced by IAAP 

members is utilized in road construction, including crushed aggregate in concrete and 

asphalt pavements and drainage bases under roads, sewers, parking lots, and sidewalks.  C 

46-47 (¶16) (A024-25).

The Associated General Contractors of Illinois (AGCI): The AGCI represents 

highway, heavy, and utility contractors.  C 47 (¶20) (A025). Its more than 100 members 

include contractors who are based in Cook County and conduct business with Cook 

County.  Id. The AGCI’s mission is to promote and protect its members’ interests, 

including by interacting with government officials.  Id. (¶21).

The Illinois Asphalt Pavement Association (IAPA): The IAPA represents hot mix 

asphalt producers and affiliated companies serving the Illinois market.  C 47 (¶23) (A025).

It has nearly 200 members, including 16 members that produce or supply hot mix asphalt 

within Cook County and approximately 90 members that supply material, equipment, or 

services directly to Cook County or to the IAPA’s plant mix members working in Cook 

County.  C 48 (¶24) (A026). The IAPA’s mission is to improve and advance quality asphalt 

pavement construction in Illinois, to provide assistance to its members, and to educate 

potential owners and designers of asphalt pavements.  Id. (¶25).

The Illinois Ready Mixed Concrete Association (IRMCA): The IRMCA represents 

Illinois ready mixed concrete producers, suppliers and contractors.  C 48 (¶27) (A026). It 

represents more than 90% of Illinois’ ready mix concrete companies, and its nearly 150 
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members include multiple firms that supply concrete in Cook County.  Id. (¶28). Its 

mission is to be the voice of the ready mix concrete industry in Illinois.  Id. (¶29).

The Great Lakes Construction Association (GLCA): The GLCA represents more 

than 200 firms in 27 work categories in the construction industry, and its members include 

approximately 100 construction firms that are based in Cook County.  C 49 (¶32) (A027).

The GLCA’s mission is to give its members a voice in government affairs affecting its 

members’ business.  Id. (¶33).

The American Council of Engineering Companies, Illinois Chapter (ACEC): The 

ACEC is dedicated to the interests of Illinois consulting engineer firms.  C 49 (¶35) (A027).

It has over 200 member firms, many of whom perform work related to transportation 

infrastructure design and construction for governmental entities in Illinois, including Cook 

County.  Id. (¶36). The ACEC’s mission is to assist its members in achieving higher 

professional, business and economic standards by, among other things, cooperating with 

public bodies and other organizations in matters of common interest, promoting the 

professional and economic welfare of its members, and being proactive in the enactment

of legislation affecting the interests of its members.  Id. (¶37).

The Chicagoland Associated General Contractors (AGC): The AGC’s members 

include the leading contractors and suppliers in the Chicago area, including more than 80 

members who are based in Cook County.  C 50 (¶40) (A028). The AGC’s mission is to 

serve as a leading voice of the Chicagoland construction industry through advocacy, 

education, and networking to provide business opportunities and other benefits to its 

members.  Id. (¶41).
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The Underground Contractors Association of Illinois (UCA): The UCA represents 

more than 200 contractors and associate member companies in the sewer, water, utility, 

and underground industries throughout Illinois, including in Cook County.  C 50 (¶44)

(A028). The UCA’s mission is to serve and advance the underground contracting industry 

and the interests of its members.  Id. (¶45).

The Illinois Concrete Pipe Association (ICPA): The ICPA’s members are concrete 

pipe producers and affiliated companies serving the Illinois sewer and culvert market, and 

it includes members who are based in Cook County.  C 51 (¶47) (A029). The ICPA’s 

mission is to promote the use of quality concrete pipes in a manner that is technically sound 

and environmentally safe, and to provide assistance to its members in the areas of research, 

education, promotion and government relations.  Id. (¶48).

All of the associations listed above alleged that their members are harmed by the 

County’s diversion of revenue from transportation taxes and fees to non-transportation 

purposes in violation of the Safe Roads Amendment, because their members are thereby 

deprived of opportunities to work to improve the County’s failing transportation 

infrastructure.  C 45-51 (¶¶9, 14, 18, 22, 26, 30, 34, 38, 42, 46, 49 and 50) (A023-29).

II. The Circuit Court Dismissed the Complaint Under Section 2-619.1 of 
the Code of Civil Procedure.

The County filed a section 2-619.1 motion to dismiss the complaint on two grounds.  

C 437. The County first argued, pursuant to section 2-619(a)(9) of the Code of Civil 

Procedure, that the plaintiffs lacked standing.  C 439-440. The County also argued, 

pursuant to section 2-615 of the Code of Civil Procedure, that the Safe Roads Amendment 

does not impose any obligations at all on the County or other home rule units of 
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government.  C 440-451. The County asserted that: (a) the Safe Roads Amendment

contains an implied exemption for home rule units of government because the amendment 

appears in the Revenue Article of the constitution instead of § 6 of the Local Government 

Article of the constitution; (b) the meaning of the Safe Roads Amendment should be 

determined by extrinsic evidence, such as transcripts of debates in the General Assembly 

and a summary of the amendment contained in a pamphlet that was issued to voters, rather 

than the plain language of the amendment; (c) the Safe Roads Amendment merely allows 

the General Assembly to earmark funds for transportation purposes by statute; and (d) the 

Safe Roads Amendment has no application at all unless and until the General Assembly 

earmarks funds for such purposes. Id.

At the hearing on the County’s motion to dismiss, the County’s attorney candidly 

admitted: “Well, you know, my interpretation of the amendment, that it applies only when 

a statute directs that certain monies be expended for transportation purposes, admittedly, I 

can’t in good conscience say that the amendment actually says that.” R 19.

On February 22, 2019, the circuit court granted the County’s motion to dismiss, 

dismissed the complaint with prejudice, and pre-emptively denied the plaintiffs leave to 

replead.  C 391-408 (A169-186).

The circuit court first ruled that the plaintiffs lacked standing to sue.  The circuit 

court recognized that the plaintiffs claimed associational standing, but held that no 

individual contractor/association member had standing to claim a violation of the Safe 

Roads Amendment unless: (a) that contractor first placed a bid on a public transportation 

construction contract; (b) that contractor was actually awarded the contract; and (c) the 

governmental entity which awarded the contract then cancelled the contract because it 
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decided to spend the money on a non-transportation purpose.  C 393-399 (A171-177). The 

circuit court addressed the issue of taxpayer standing in a footnote, dismissing it as a “red 

herring.”  C 395-396 n.2 (A173-174).

The circuit court next adopted the County’s interpretation of the Safe Roads 

Amendment.  Relying heavily on extrinsic evidence, the circuit court ruled that: (a) the 

Safe Roads Amendment does not apply to home rule units of government, such as Cook 

County, because the amendment appears in the Revenue Article of the constitution instead 

of § 6 of the Local Government Article; (b) the Safe Roads Amendment merely allows the 

General Assembly to statutorily earmark funds for transportation purposes; and (c) the 

General Assembly or the Cook County Board, not a court, is the appropriate forum for 

disputes over the Safe Roads Amendment.  C 399-408 (A177-186).

ARGUMENT

Under the circuit court’s interpretation, the Safe Roads Amendment means nothing 

and can be enforced by no one.  That interpretation is wrong.  Under controlling precedent, 

the plaintiffs have standing to sue for two independent reasons.  First, their members suffer 

economic harm because of the County’s unconstitutional diversion of transportation tax 

revenue, and second, their members include taxpayers who have standing to challenge 

unconstitutional expenditures of tax revenue.  More fundamentally, the circuit court’s 

interpretation of the Safe Roads Amendment contradicts its plain language and would 

render the amendment meaningless. The amendment’s plain terms prohibit the diversion 

of transportation tax revenue, yet the circuit court held that nothing in the amendment limits 

how such revenue may be spent.  C 399-408 (A177-186). The circuit court held that 

diversion of transportation tax revenue is a matter for legislative, not judicial, 
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consideration.  C 408 (A186). Under settled principles of law, however, the Safe Roads 

Amendment should be enforced as written.  Accordingly, the circuit court’s judgment

should be reversed. 

I. The Standard of Review is De Novo.

The standard of review is de novo.  See Cochran v. Securitas Sec. Servs. USA, Inc.,

2017 IL 121200, ¶11 (“Our review of an order granting a section 2-615 motion to dismiss 

is de novo”); Lawler v. Univ. of Chicago Med. Ctr., 2017 IL 120745, ¶11 (“We review an 

order granting a section 2–619 motion to dismiss de novo”). The de novo standard requires 

this Court to “perform the same analysis that a trial judge would perform and give no 

deference to the judge’s conclusions or specific rationale.”  Waters v. City of Chicago,

2012 IL App (1st) 100759, ¶8.

II. The Circuit Court’s Ruling that the Plaintiffs Lack Standing Should Be 
Reversed.

The circuit court dismissed the complaint pursuant to section 2-619(a)(9) of the 

Code of Civil Procedure (735 ILCS 5/2-619(a)(9)) for lack of standing.  C 393-399 (A171-

177). “When considering a section 2-619 motion, a court must accept as true all well-

pleaded facts in the complaint, as well as any inferences that may reasonably be drawn in 

plaintiff’s favor.”  Doe v. University of Chicago Med. Ctr., 2015 IL App (1st) 133735, ¶35.  

The court should analyze “all pleadings and supporting documents in the light most 

favorable to the nonmoving party.”  Anderson v. Beach, 386 Ill. App. 3d 246, 249 (2008).  

“A motion under section 2-619 should be granted only if the plaintiff could prove no set of 

facts that would support the cause of action.”  Id. (citation omitted).

A plaintiff “need not allege facts establishing standing.”  Int’l. Union of Operating 

Engineers, Local 148 v. Ill. Dep’t. of Employment Security, 215 Ill. 2d 37, 45 (2005).  
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“Rather, it is the defendant’s burden to plead and prove lack of standing.”  Id.  When the 

facts before the court are insufficient to establish that the plaintiffs do not have standing, a 

motion to dismiss on standing grounds should be denied.  Winnebago County Citizens for 

Controlled Growth v. County of Winnebago, 383 Ill. App. 3d 735, 745 (2008) (reversing 

dismissal on standing grounds where it was not “clear that it would be impossible” for 

plaintiffs to have associational standing).

Standing “in Illinois requires only some injury in fact to a legally cognizable

interest,” meaning that the injury is (1) distinct and palpable, (2) fairly traceable to the 

defendant’s actions, and (3) substantially likely to be prevented or redressed by the grant 

of the requested relief.  Greer v. Ill. Housing Dev. Auth., 122 Ill. 2d 462, 493 (1988) 

(rejecting more restrictive “zone of interests” test for standing).

Under settled principles of both associational standing and taxpayer standing, the 

County did not and could not meet its burden of proving that the plaintiffs lack standing.

Under the circuit court’s erroneous standing analysis, neither contractors nor taxpayers 

have standing to challenge violations of the Safe Roads Amendment.  One would be hard-

pressed, however, to identify anyone else who is more clearly or directly harmed by 

violations of the Safe Roads Amendment.  Accordingly, if the plaintiffs do not have 

standing to challenge violations of the amendment, the circuit court’s analysis would 

suggest that no one does.  Standing requirements, however, are “not meant to preclude a 

valid controversy from being litigated.”  See Kluk v. Lang, 125 Ill. 2d 306, 315-318 (1988) 

(rejecting challenge to plaintiff’s standing because “no other plaintiffs could sharpen the 

issues by bringing a keener interest to the litigation”). 
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A. The plaintiffs have standing because their members are 
economically harmed by the County’s unconstitutional 
diversion of transportation tax revenue.

1. The complaint’s allegations satisfied the standard for 
associational standing.

The County failed to meet its burden to establish that the plaintiffs lack standing.  

As discussed below, while the plaintiffs were under no obligation to affirmatively establish 

their standing at the pleading stage, their allegations established that they have standing to 

vindicate the constitutional rights of their members in this litigation.  

The Illinois Supreme Court adopted the doctrine of associational standing in Int’l. 

Union of Operating Engineers, reasoning that the doctrine “serves important functions in 

the vindication of the rights of members of associations and in the preservation of scarce 

judicial resources.”  See 215 Ill. 2d at 50-51.  The Illinois Supreme Court also adopted the 

three-part test for associational standing set forth in Hunt v. Washington State Apple 

Advertising Comm’n, 432 U.S. 333, 343 (1977): “[A]n association has standing to bring 

suit on behalf of its members when: (a) its members would otherwise have standing to sue 

in their own right; (b) the interests it seeks to protect are germane to the organization’s 

purpose; and (c) neither the claim asserted nor the relief requested requires the participation 

of individual members in the lawsuit.”  See 215 Ill. 2d at 47 (quoting Hunt); see also id. at 

51-52 (applying the Hunt test).

Under the Hunt test, industry associations routinely have standing to sue to 

vindicate their members’ legal rights where, as here, unconstitutional or otherwise illegal 

governmental action harms an entire industry.  See, e.g., Hunt, 432 U.S. at 343-345 (agency 

charged with promoting and protecting the Washington apple industry had associational 

standing to challenge a North Carolina statute that deprived the agency’s members of 
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opportunities to sell apples in North Carolina); U.S. Women’s Chamber of Commerce v. 

United States Small Business Admin., No. 1:04-CV-01889, 2005 U.S. Dist. LEXIS 32497, 

*27-45 (D.D.C. Nov. 30, 2005) (association of women contractors had standing to 

challenge governmental defendants’ failure to complete a congressionally-mandated study 

that could result in preferences for plaintiff’s members in contracting decisions, because 

“it reasonably could be inferred” that “there is a substantial probability that one of [the 

association’s] members would have benefitted” from the completion of that study) (quoting 

Warth v. Seldin, 422 U.S. 490, 504 (1975)); American Iron & Steel Institute v. 

Occupational Safety & Health Admin., 182 F.3d 1261, 1274 n.10 (11th Cir. 1999) 

(members of physicians’ association challenging revised OSHA regulation “have suffered 

injury in fact because of the economic injury, i.e., loss of patients and income, inflicted by 

the lack of a requirement that medical evaluations be performed only by physicians”).  

Likewise, in this case, the plaintiffs have associational standing under the Hunt test 

to challenge unconstitutional conduct by Cook County that threatens their members’ 

economic interests.

First, the plaintiffs’ members would otherwise have standing to sue in their own 

right.  The plaintiffs’ members constitute most of the entities that bid for and perform 

transportation construction services for the County, and are therefore the parties who are

most clearly and directly harmed by the County’s unconstitutional diversion of revenue 

from transportation taxes and fees.  C 45 (¶7) (A023) (the IRTBA’s members “contract 

with the County to perform construction work on transportation-related projects within the 

County”); C 46-47 (¶16) (A024-25) (the IAAP’s members “produce more than 90 percent 

of Illinois’ aggregate and industrial minerals,” most of which is “utilized in road 
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construction”); C 47 (¶20) (A025) (the AGCI’s contractor members “conduct business with 

Cook County”); C 48 (¶24) (A026) (the IAPA’s members “supply [asphalt] material, 

equipment, or services directly to Cook County”); C 49 (¶36) (A027) (the ACEC’s 

members “perform work related to transportation infrastructure design and construction for 

governmental entities in Illinois, including Cook County”).  The County’s diversion of 

transportation taxes and fees is depriving the plaintiffs’ members of opportunities to 

perform this work.  C 51 (¶50) (A029).  As a result, the plaintiffs’ members are suffering 

economic harm due to the constitutional violations alleged in the complaint.  C 45-51 (¶¶9, 

14, 18, 22, 26, 30, 34, 38, 42, 46, 49 and 50) (A023-29). “Economic injuries have long 

been recognized as sufficient to lay the basis for standing with or without a specific 

statutory provision for judicial review.”  Greer, 122 Ill. 2d at 493.

Second, the interests the plaintiffs seek to protect are germane to their 

organizational purposes. Each of the plaintiffs is an association that was created to 

advocate on issues relating to transportation construction and funding.  See, e.g., C 45 (¶8)

(A023) (“The core purpose of the IRTBA is to advance and promote the transportation 

design and construction industry in Illinois”); C 47 (¶17) (A025) (the IAAP’s mission “is 

to . . . ensure a regulatory and business climate focused on industry growth, safety, and 

sustainability”); C 47 (¶21) (A025) (“The AGCI’s mission is to promote and protect its 

members’ interests by, among other things, building relationships in the Illinois General 

Assembly and the Illinois Department of Transportation . . . .”); C 48 (¶25) (A026) (the 

IAPA’s mission “is to promote the improvement and advancement of quality asphalt 

pavement construction in Illinois” and to “provide assistance to members in the areas of . 

. . promotion . . . and government relations”); C 49 (¶33) (A027) (“The GLCA’s mission 
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is to give its members a voice in government affairs that affect its members’ businesses”); 

id. (¶37) (the ACEC’s mission “is to assist its members in achieving higher professional, 

business, and economic standards by . . . being proactive in the enactment of legislation 

affecting the interests of its members”).

Third, neither the claim asserted nor the relief requested requires the participation 

of the plaintiffs’ individual members in the lawsuit. This third requirement is easily met 

because the complaint raises issues of constitutional law, requests declaratory and 

injunctive relief, and does not seek individual awards of money damages to any individual 

contractors.  See Int’l Union of Operating Engineers, 215 Ill. 2d at 52-54 (questions of law 

are amenable to associational standing); Warth v. Seldin, 422 U.S. 490, 515 (1975) (where 

association seeks a “declaration, injunction, or some other form of prospective relief, it can 

reasonably be supposed that the remedy, if granted, will inure to the benefit of those 

members of the association actually injured”).  

2. The injury suffered by the plaintiffs’ members is not 
speculative.

The circuit court incorrectly held that the plaintiffs lacked standing because their

injury is speculative.  C 395 (A173). The circuit court based its ruling on the fact that the 

plaintiffs’ members are contracting firms and that no individual contractor is guaranteed a

contract.  C 394-398 (A172-176).  This rationale was correctly rejected in Women’s

Chamber of Commerce, 2005 U.S. Dist. LEXIS 32497, where governmental defendants 

failed to conduct a study that was necessary to implement a program that would potentially 

have given the plaintiff’s members, women-owned contracting firms, preferences in 

bidding for government contracting work.  Id. at *1.  The defendants argued that the 

plaintiff lacked associational standing because the complaint did not identify any 
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association members who failed to gain contracts because of the defendants’ failure to 

follow the law.  The defendants argued there was no guarantee that any of the plaintiff’s 

members would have benefitted from the program because the contracting opportunities 

would have been subject to competitive bidding anyway, and the plaintiff’s members might 

lose bids with or without preferential treatment. Id. at *27-28.

The court, applying the Hunt test, denied the defendants’ motion to dismiss and 

found that the defendants’ position “impose[d] a ‘catch-22’” — the defendants refused to 

follow the law, and they argued that the plaintiff lacked standing because it would be 

“speculative” to say which individual contractors would benefit if the law were followed.  

Such a catch-22 would totally insulate the government’s actions from judicial review.  Id.

at *28-29.  Rejecting that catch-22, the court explained that the plaintiff need only allege 

that it reasonably could be inferred that, had the defendants complied with the law, there is

a substantial probability that one of the plaintiff’s members would have benefitted.  Id. at 

*28 (quoting Warth, 422 U.S. at 504).  

The holding of Women’s Chamber of Commerce is directly applicable to this case.  

The plaintiffs allege that the County is diverting hundreds of millions of dollars that, 

pursuant to a constitutional amendment, must be devoted to transportation purposes.  The 

plaintiffs’ members constitute a massive sector of Illinois’ transportation construction 

industry.  C 45 (¶7) (A023) (“The IRTBA’s membership consists of more than 350 member 

firms who design, build, and maintain Illinois’ highways, transit systems, railways, and 

aviation systems”); C 46-47 (¶16) (A024-25) (the IAAP’s members “produce more than 

90 percent of Illinois’ aggregate and industrial minerals”); C 47 (¶¶19-20) (A025) (the 

AGCI “is one of the largest heavy-highway construction trade organizations in Illinois” 
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and has more than one hundred members); C 48 (¶24) (A026) (“[t]he IAPA has nearly two 

hundred members, including . . . approximately ninety members that supply material, 

equipment, or services” for County projects); id. (¶28) (“The IRMCA represents more than 

90 percent of Illinois’ ready mix concrete companies”).

Taking the plaintiffs’ allegations as true and drawing all reasonable inferences in 

their favor, as required in connection with a section 2-619 motion to dismiss, “it reasonably 

could be inferred” that, had the County complied with the Safe Roads Amendment, there 

is a “substantial probability” that at least one of the plaintiffs’ members would have 

benefitted. Women’s Chamber of Commerce, 2005 U.S. Dist. LEXIS 32497, at *28 

(quoting Warth, 422 U.S. at 504). At a minimum, the County failed to establish that it is 

“clear that it would be impossible” that one or more of the plaintiffs’ members has suffered 

economic harm as a result of the County’s failure to comply with the Safe Roads

Amendment. Winnebago County Citizens for Controlled Growth, 383 Ill. App. 3d at 745.  

The plaintiffs alleged a very real injury that can be redressed by declaratory and injunctive 

relief barring Cook County from further diverting transportation tax revenue in violation 

of the Safe Roads Amendment.

3. It does not matter if the plaintiffs’ members compete in the 
marketplace, so long as they have a common interest in the 
outcome of this litigation.

The circuit court also based its ruling on the fact that the plaintiffs’ members are 

contracting firms which, the circuit court inferred, compete with one another in the 

marketplace.  C 394-398 (A172-176).  However, industry associations routinely have been 

found to have standing to sue over constitutional violations that harm their entire industries, 

even though their members compete with one another in the ordinary course of their 
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business. In Hunt, for example, a Washington State agency that was charged with 

promoting the Washington State apple industry had associational standing to raise a 

constitutional challenge to a North Carolina statute which deprived Washington State apple 

growers of opportunities to sell apples in North Carolina.  See 432 U.S. at 343-345.  The 

fact that those Washington State apple growers competed against one another in the 

ordinary course of their business was irrelevant, since the North Carolina statute deprived 

all of them of economic opportunities.  In other words, the fact that one Washington State 

apple grower might compete with another to sell apples to grocery stores in North Carolina 

had no bearing at all on the Supreme Court’s standing analysis, because all Washington 

State apple growers shared a common interest in invaliding an unconstitutional North 

Carolina statute that impeded any of them from taking advantage of opportunities to sell 

apples in North Carolina.  Id.

Similarly, in Women’s Chamber of Commerce, it did not matter that the women-

owned contracting firms would compete against one another for government contracts (see 

2005 U.S. Dist. LEXIS 32497, at *14), because they shared an interest in enforcing the 

government’s obligation to implement a program that could award preferential treatment 

generally to women-owned contracting firms (id. at *27-50). Likewise, in this case, the

plaintiff associations’ members share a common interest in the County’s compliance with 

its obligations under the Safe Roads Amendment, even if they compete against one another 

for individual construction contracts.  

To the extent the circuit court based its ruling on its deduction that fewer than all 

of the plaintiffs’ members would likely be awarded public construction contracts if the 

County complied with the Safe Roads Amendment, C 394-395 (A172-173), this was 
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incorrect. Under Hunt, the plaintiff association needs only to establish that at least one of 

its members has been injured in order to satisfy the first prong of the associational standing 

test. Hunt, 432 U.S. at 342 (“The association must allege that its members, or any one of 

them, are suffering immediate or threatened injury as a result of the challenged action . . . 

.”) (quoting Warth, 422 U.S. at 511); see also Winnebago County Citizens for Controlled 

Growth, 383 Ill. App. 3d at 750.

The circuit court assumed that it lacked the authority to award a contract to a 

specific contractor.  C 395 (A173). But the plaintiffs do not seek a judicial decree ordering 

Cook County to award a contract to a specific contractor. The plaintiffs seek declaratory 

and injunctive relief to stop the County’s unlawful diversion of transportation tax revenue.

The difference is critical, as stated in Hunt: “[W]hether an association has standing to 

invoke the court’s remedial powers on behalf of its members depends in substantial 

measure on the nature of the relief sought. If in a proper case the association seeks a 

declaration, injunction, or some other form of prospective relief, it can reasonably be 

supposed that the remedy, if granted, will inure to the benefit of those members of the

association actually injured.”  Hunt, 432 U.S. at 343 (quoting Warth, 422 U.S. at 515).  

Here, the plaintiffs have associational standing to seek that relief because it is substantially 

probable that at least one of their members would benefit from the County’s compliance 

with the Safe Roads Amendment.  See Women’s Chamber of Commerce, 2005 U.S. Dist. 

LEXIS 32497, at *28; see also Winnebago County Citizens for Controlled Growth, 383 Ill. 

App. 3d at 750 (the Hunt test requires only that at least one of the association’s members 

would have standing to sue individually).



22

4. Cases in which a disappointed bidder seeks lost profits from 
a competitor are inapplicable.

The circuit court’s standing analysis relied primarily on a case that neither the 

County nor the plaintiffs cited, I.C.S. Ill., Inc. v. Waste Mgmt. of Ill., Inc., 403 Ill. App. 3d 

211 (2010). In I.C.S., a few certified minority business enterprises (MBEs) filed suit, as 

representatives of a putative class of MBEs, against competitors who had been fraudulently 

certified as MBEs and a contractor who had hired the fraudulently certified MBEs as 

subcontractors.  See 403 Ill. App. 3d at 212-219.  The complaint sounded in tort and sought 

money damages measured by, among other things, lost profits “that would have inured to” 

the legitimate MBEs “had they been able to obtain any of those subcontracts.”  Id. at 212-

220.  The appellate court affirmed the circuit court’s refusal to allow the plaintiffs to file a 

fifth amended complaint on the basis that the plaintiffs lacked standing.  Id. at 234.

There is a good reason why the County never cited I.C.S. in support of its motion 

to dismiss: It is distinguishable for multiple reasons.

First, I.C.S. was a tort suit in which subcontractors alleged that subcontracts had 

been fraudulently awarded to certain of their competitors.  Id. at 212-220.  The appellate 

court affirmed the circuit court’s refusal to allow the plaintiff subcontractors to replead 

because “a subcontractor has no standing to challenge the award of a contract to a 

competitor after a bidding process has been completed unless it can show that it would 

have won the contract but for the defendant’s fraud.”  Id. at 231.

No plaintiff here challenges the award of any contract to any competitor.  The 

plaintiffs do not claim, and need not prove, that any particular contract should have been

awarded to one particular contractor versus another.  The plaintiffs instead challenge Cook 

County’s diversion of transportation tax revenue, an unconstitutional practice that causes 
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industry-wide economic harm. The plaintiffs’ claim here is therefore fundamentally 

different from the tort claims at issue in I.C.S., which by their nature required proof that 

the defendant competitors’ fraud had caused subcontracts to be awarded to the defendant 

competitors instead of the plaintiffs.

Overlooking this critical distinction, the circuit court concluded that a contractor 

would have standing to challenge a violation of the Safe Roads Amendment only if a 

governmental entity: (a) put a transportation construction contract out for bid; (b) awarded 

the contract to that contractor; and (c) then cancelled the contract, not because it decided 

to award the contract to a competitor, but because it decided to cancel the project and to 

divert the money to a purpose other than transportation.  C 394 (A172).1 This hypothetical 

scenario will never occur for the simple reason that, if it wanted to spend the money on 

something other than transportation, the governmental entity would never: (a) announce 

the existence of a transportation construction project to be funded with that money; (b) put

a contract for that project out to bid; or (c) award that contract to anyone.  And even if that 

very elaborate and highly unlikely chain of events actually occurred, the contractor would 

have a clear cause of action against the governmental entity for breach of contract, and 

therefore would not need a constitutional remedy.  Thus, by erroneously analogizing this 

case to a tort claim by a disappointed bidder against a successful bidder, the circuit court 

effectively held that no one, or at least no one outside of a highly improbable set of 

                                                           
1 Even then, per the circuit court’s dismissal order, suit would be proper only if a State 
statute expressly directed the funds at issue to be spent on that specific transportation 
project, and even under those extraordinarily unlikely circumstances, the circuit court’s 
order strongly suggests that there is no judicial remedy anyway.  C 403-404, 408 (A181-
182, 186).
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circumstances, would have standing to challenge violations of the Safe Roads Amendment.

The Illinois Constitution cannot be so toothless.

Second, the plaintiffs in I.C.S. sought money damages measured by the lost profits 

on subcontracts that had been wrongfully awarded to the plaintiffs’ competitors.  See 403 

Ill. App. 3d at 231.  This fact caused problems that are not relevant here.  The I.C.S. court 

noted that “if each member of the [I.C.S.] class were awarded damages in the amount of 

the value of the contract regardless of its individual chances of winning the subcontract, 

the result would involve duplicative recoveries for a single injury, since the subcontract 

would only be awarded to one of the class members.”  Id. at 225.  The court also observed 

that it was unclear “how the loss of an abstract opportunity to compete could be calculated

. . . .”  Id.  In this case, by contrast, the plaintiffs do not seek lost profits or any other money 

damages.  They seek declaratory and injunctive relief to stop the County’s ongoing 

unconstitutional diversion of transportation tax revenue, C 64-65 (A042-43), and a lack of 

“immediate, ascertainable” money damages “is not itself a barrier to the grant of 

declaratory and injunctive relief,” Greer, 122 Ill. 2d at 494.

Third, because I.C.S. was a putative class action, the named plaintiffs bore the 

burden of pleading that they would have earned the subcontracts instead of their 

competitors but for their competitors’ fraud.  It was not “sufficient to show that another 

member of the class might have been successful in it [sic] bid since standing of each class 

representative is analyzed in its own right.”  See 403 Ill. App. 3d at 225.  This case is not a 

class action, and again, the plaintiffs here do not claim, and need not allege, that a contract 

should have been awarded to one contractor instead of another.  The plaintiffs here do not 

allege that contracts are being awarded to the wrong contractors or that there are flaws in 
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a bidding process.  Contrary to the circuit court’s suggestion, the plaintiffs’ members are 

not “competitors among themselves with respect to the specific relief sought.”  C 397

(A175). The specific relief sought here is an end to the County’s unconstitutional diversion 

of transportation tax revenue.  Each of the plaintiffs’ members shares an identical interest 

in obtaining that relief.

Fourth, the standard of review in I.C.S. was deferential because the order from 

which the plaintiffs appealed denied them leave to file an amended pleading.  Id. at 219-

221 (applying an abuse-of-discretion standard).  By contrast, the circuit court’s dismissal 

of the complaint in this case under section 2-619 of the Code of Civil Procedure is subject 

to a de novo standard of review, as discussed above.  

Finally, the circuit court rejected the analysis in Women’s Chamber of Commerce 

because it felt the analysis in that case was inconsistent with this Court’s holding in I.C.S.

C 397 (A175). There is no inconsistency.  The two cases address entirely different issues 

and fact patterns.  The plaintiff in Women’s Chamber of Commerce, like the plaintiffs here, 

did not challenge the award of any particular contract to any competitor, let alone seek lost 

profits on contracts that had been awarded to a competitor.  Instead, the plaintiff in 

Women’s Chamber of Commerce and the plaintiffs here sought declaratory and injunctive 

relief to enforce a governmental entity’s compliance with its legal obligations, where 

compliance is substantially probable to benefit at least one of the plaintiff associations’ 

members.  These claims are simply not comparable to the tort claims for money damages 

in I.C.S. Therefore, I.C.S. is inapplicable, and the circuit court erred by relying on it.
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B. The plaintiffs’ members include at least one taxpayer who has
standing to enjoin unconstitutional expenditures of tax revenue.

Even aside from the economic harm suffered by their members, the plaintiffs have 

standing for the independent reason that their members include at least one taxpayer who 

is harmed by the County’s unconstitutional diversion of transportation tax revenue.  C 45-

46 (¶10) (A023-24). “Taxpayer plaintiffs have direct standing to enjoin the misuse of 

public funds, which arises from the taxpayers’ ownership of the public funds and their 

liability to replenish the public treasury for the deficiency caused by the misappropriation.”  

Veazey v. Bd. of Educ. of Rich Twnship. High Sch. Dist. 227, 2016 IL App (1st) 151795, 

¶24; see also Winnebago County Citizens for Controlled Growth, 383 Ill. App. 3d at 750 

(the Hunt test requires only that at least one of the association’s members would have 

standing to sue individually).  The County has admitted in its publications, which are 

attached to the complaint as exhibits, that when tax revenue is not invested in public 

transportation infrastructure, the ultimate cost is borne by the taxpayers, and that further 

investment in transportation infrastructure is urgently needed and cannot realistically be 

avoided any longer.2 C 55 (¶70) (A033); see also C 132 (A110).

The circuit court addressed the issue of taxpayer standing in a footnote, dismissing 

it as a “red herring.”  C 395-396 n.2 (A173-174). The circuit court first stated, in an 

argument that the County never raised, that this lawsuit “will not affect the raising and 

collection of taxes” because the plaintiffs “do not claim that any of the taxes in question 

                                                           
2 If the Court concludes that the plaintiffs’ allegations of taxpayer injury are insufficient, 
the plaintiffs request an opportunity on remand to supplement their allegations on that 
subject.  See Veazey, 2016 IL App (1st) 151795, ¶¶34, 37 (reversing dismissal order with 
directions on remand to allow taxpayer plaintiff to amend his complaint to supplement 
allegations of taxpayer injury). When the circuit court dismissed the complaint, it also pre-
emptively foreclosed any attempt to replead.  C 408 (A186).
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are redundant” and no plaintiff claims to have “paid a tax under protest.”  Id. (emphasis in 

original).  With no explanation, the circuit court ruled that this fact “forecloses relief.”  C

396 n.2 (A174). In support, the circuit court cited La Salle Nat. Bank v. Cook County, 57 

Ill. 2d 318, 322 (1974), in which plaintiffs challenged the validity of property tax 

assessments.  Id. The plaintiffs here do not challenge the validity of any property tax 

assessments.  They challenge the County’s unlawful diversion of tax revenue, and such 

challenges are permitted under Illinois law.  See Veazey, 2016 IL App (1st) 151795, ¶24.

No authority supports the circuit court’s suggestion that Illinois law recognizes taxpayers’ 

right to challenge the collection of taxes but not their right to challenge the legality of tax 

expenditures.    

The circuit court stated that the plaintiffs lacked taxpayer standing also because 

they failed to comply with the procedural requirements of 735 ILCS 5/11-301.  C 396 n.2

(A174). That statute, however, applies only to actions against State officers, as recognized 

even in a case cited by the circuit court.  See Chicago Teachers Union, Local 1 v. Bd. of 

Educ. of the City of Chicago, 189 Ill. 2d 200, 208-209 (2000) (“By its terms, section 11-

301 is inapplicable to this case” because the defendant, the Chicago Board of Education, 

“is not an officer of state government”).  C 396 n.2 (A174) (citing Chicago Teachers 

Union). No State officers are defendants in this lawsuit.

The circuit court suggested that, to adequately allege taxpayer standing, the 

plaintiffs would need to allege “the existence of specific allegedly illegal expenditures.”  C

396 (A174). In fact, the plaintiffs did allege that revenues from specifically identified Cook 

County taxes and fees that are assessed on transportation are deposited into an identified 

fund that is not used for transportation purposes, and from which they are spent on purposes 
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unrelated to transportation.  C 58-62 (¶¶83-115) (A036-40). Those expenditures are illegal 

because they violate the Safe Roads Amendment to the Illinois Constitution.  C 64 (¶128)

(A042). In short, the complaint adequately alleges taxpayer standing and should not have 

been dismissed. 

C. Violations of the Safe Roads Amendment are not “outside the 
sphere of the judicial function.”

The circuit court incorrectly analogized this case, which seeks to enforce a 

constitutional restriction on governmental power, to cases challenging a legislature’s 

policy decisions: 

[The plaintiffs’] situation seems akin to that of a taxpayer who objects to 
funding overseas military activities, or who wants the judicial branch to 
force taxing authorities to spend more on schools (or less on parks).  Our 
courts have consistently rejected such actions, even when they are said to 
have a constitutional underpinning.  . . .  Courts are not ballot boxes, nor are 
they legislative bodies.  The judicial branch cannot be used to make, nor to 
control, legislative decision-making – even if, as plaintiffs claim here, the 
legislative decision-making itself is absent or flawed.  . . .  Because 
plaintiffs’ goal is ineluctably to put the Court in the position of supervising 
the County’s legislative funding choices, and/or to use the Court to force 
the County to exercise its legislative decision-making discretion in a 
particular way – by compelling the County to give plaintiffs’ members 
contract opportunities to bid on – it follows that the County’s standing 
objection is well taken.

C 398-399 (A176-177). Elsewhere, the circuit court stated that “the judicial system” was 

not “the appropriate arbiter” of disputes about the Safe Roads Amendment.  C 408 (A186).

But the plaintiffs do not raise mere policy preferences.  They do not complain 

merely that the legislature is making unwise choices.  They allege violations of a clear and 

unambiguous constitutional restriction on governmental authority. Those constitutional 

violations are not immune from judicial review just because they involve choices made by 
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a legislature.  Put another way, the legislature has no “discretion” to violate the constitution.

As the Illinois Supreme Court has reiterated:

The people of Illinois give voice to their sovereign authority through the 
Illinois Constitution.  It is through the Illinois Constitution that the people 
have decreed how their sovereign power may be exercised, by whom and 
under what conditions or restrictions.  Where rights have been conferred 
and limits on governmental action have been defined by the people through 
the constitution, the legislature cannot enact legislation in contravention of 
those rights and restrictions.  

In re Pension Reform Litigation (Heaton v. Quinn), 2015 IL 118585, ¶79.

None of the cases cited by the circuit court suggest that the plaintiffs lack standing.  

In Committee for Educational Rights v. Edgar, 174 Ill. 2d 1, 10-32 (1996), the plaintiffs 

attempted to state a cause of action under Art. X, § 1 of the Illinois Constitution, which 

generally provides that the State “shall provide for an efficient system of high quality 

public educational institutions and services.”  The Illinois Supreme Court held this vague 

aspirational statement about efficiency and quality to be “purely hortatory.”  Id. at 21.  The 

Safe Roads Amendment, by contrast, is a constitutional amendment consisting of six 

paragraphs of specific prohibitions and restrictions.  See Ill. Const., Art. IX, § 11.  It is not 

“purely hortatory.” Unlike aspirational statements about efficiency and quality, 

constitutional prohibitions or restrictions on governmental authority are self-executing.

See Phillips v. Quick, 63 Ill. 445, 447-448 (1872). They require no further legislative action 

to take effect.  If the drafters of the Safe Roads Amendment wanted merely to express their 

feelings and to leave the implementation of those feelings to the legislature’s discretion,

the Safe Roads Amendment would not consist of six paragraphs of specific prohibitions 

and restrictions on governmental authority.
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The remaining cases cited by the circuit court also are inapposite.  C 398-399

(A176-177). In Glisson v. City of Marion, 188 Ill. 2d 211, 220-231 (1999), the supreme 

court held that the phrase “healthful environment” in Art. XI, § 2 of the Illinois Constitution 

does not encompass the “protection of endangered and threatened species” of animals.  

That holding has no relevance here.  In Carr v. Koch, 2012 IL 113414, ¶¶26-51, the

supreme court held that an equal protection challenge by taxpayers to school funding 

statutes was legally deficient because the funding statutes did not determine anyone’s tax 

rates.  The taxpayers alleged no other economic harm and did not allege that tax revenues 

were spent illegally.  Id. In Marshall v. County of Cook, 2016 IL App (1st) 142864, ¶16,

the appellate court held that a taxpayer lacks standing to challenge a local government’s 

expenditures as exceeding the purposes delineated in enabling statutes where the taxpayer 

failed to allege resulting pecuniary loss to taxpayers.  Here, by contrast, the plaintiffs have 

alleged pecuniary loss to taxpayers resulting from the County’s unconstitutional diversion 

of revenue from sorely needed investments in the County’s transportation infrastructure.  

C 55 (¶70) (A033); see also C 132 (A110). In addition, the plaintiff in Marshall could 

point to no constitutional prohibition on the diversion of the funds at issue in that case.  He

merely alleged that the expenditures exceeded purposes specified in enabling acts which 

created no private right of action.  Id. at ¶13.  

The circuit court referred to separation of powers issues that arise in mandamus 

cases.  C 398-399 (A176-177). The plaintiffs in this case do not seek mandamus, and in 

any event, mandamus cases are legally cognizable under appropriate circumstances. See,

e.g., People ex rel. Cosentino v. Adams County, 82 Ill. 2d 565, 571 (1980) (awarding writ 

of mandamus).



31

Thus, the circuit court misconstrued the plaintiffs’ allegations and the applicable 

case law.  The plaintiffs never asked the circuit court to operate “outside the sphere of the 

judicial function.”  C 399 (A177) (quoting Edgar, 174 Ill. 2d at 32, 40). They asked the 

circuit court to enforce a constitutional restriction on governmental power. Our courts are 

sometimes called upon to oblige “the government to control itself” by enforcing 

constitutional restrictions on governmental power.  Heaton, 2015 IL 118585, ¶89.  That is 

firmly within the sphere of the judicial function.  The circuit court’s dismissal of the 

complaint pursuant to section 2-619(a)(9) of the Code of Civil Procedure should therefore 

be reversed.

III. THE CIRCUIT COURT’S RULING THAT THE SAFE ROADS 
AMENDMENT IMPOSES NO OBLIGATIONS ON COOK COUNTY 
SHOULD BE REVERSED.

The circuit court additionally dismissed the complaint pursuant to section 2-615 of 

the Code of Civil Procedure (735 ILCS 5/2-615) on the basis that the Safe Roads 

Amendment imposes no obligations on Cook County.  C 399-408 (A177-186). “A section 

2–615 motion to dismiss attacks the legal sufficiency of a complaint based on facial defects.  

All well-pleaded facts and reasonable inferences that can be drawn from those facts are 

accepted as true.  The court is to interpret the allegations in the complaint in the light most 

favorable to the plaintiff.  A cause of action should not be dismissed under section 2–615

unless it is clear that no set of facts can be proved under the pleadings that would entitle 

the plaintiff to recover.”  Tuite v. Corbitt, 224 Ill. 2d 490, 509-510 (2006) (internal citations 

omitted). For the reasons discussed below, the Safe Roads Amendment’s plain language 

unambiguously restricts Cook County’s use of transportation tax revenue and prohibits the 

County from diverting that revenue to non-transportation purposes.
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A. The Safe Roads Amendment prohibits Cook County from 
diverting transportation taxes and fees to purposes other than 
transportation.

1. By its plain terms, the Safe Roads Amendment restricts how 
Cook County can spend revenue generated by 
transportation taxes and fees.

In deciding any issue of constitutional law, a court should “first and foremost look 

to the plain language adopted by the framers,” because the plain language of the 

constitution is “the most certain route to determining the framers’ intent.”  Hooker v. 

Illinois State Bd. of Elections, 2016 IL 121077, ¶47.  If the relevant constitutional language 

is unambiguous, it should be enforced as written and without resort to extrinsic evidence.  

Id. at ¶35. Constitutional text cannot be rewritten “to include restrictions and limitations 

that the drafters did not express and the citizens of Illinois did not approve.”  Kanerva v. 

Weems, 2014 IL 115811, ¶41.  In other words, “courts should not, under the guise of 

interpretation, add requirements or impose limitations that are inconsistent with the 

provision’s plain meaning.” Cook v. Ill. State Bd. of Elections, 2016 IL App (4th) 160160, 

¶18. 

At the hearing on the County’s motion to dismiss, the County’s attorney admitted:

“Well, you know, my interpretation of the amendment, that it applies only when a statute 

directs that certain monies be expended for transportation purposes, admittedly, I can’t in 

good conscience say that the amendment actually says that.” R 19. A straightforward 

reading of the Safe Roads Amendment shows why.

“No moneys, including bond proceeds, derived from taxes, fees, excises, or license 

taxes” relating to certain specified transportation operations or “relating to any other 

transportation infrastructure or transportation operation, shall be expended for purposes 



33

other than” certain transportation purposes that are specified in the amendment.  See Ill. 

Const., Art. IX, § 11(a).  Those purposes include, “with respect to local governments, other 

transportation purposes as authorized by law” beyond those that are specified in the 

amendment.  See Ill. Const., Art. IX, § 11(b).  “None of the revenues described” in the 

amendment “shall, by transfer, offset, or otherwise, be diverted to any purpose other than 

those described in subsections (b) and (c)” of the amendment.  See Ill. Const., Art. IX, §

11(d).  This language is clear, unambiguous, and broad.

The amendment expressly applies to “local governments.”  See Ill. Const., Art. IX, 

§ 11(b).  The County is a local government.  See Ill. Const., Art. VII, § 1; see also C 444 

(the County concedes that it is a local government). The amendment contains no 

exemption for home rule units of government generally or for Cook County specifically.  

Therefore, contrary to the circuit court’s ruling, the amendment applies to Cook County.

Tellingly, the amendment contains an express exemption for federal funds, which 

“may be spent for any purposes authorized by federal law.”  See Ill. Const., Art. IX, § 11(f).  

This express exemption demonstrates that the drafters of the Safe Roads Amendment did 

not intend to create unwritten or implied exemptions.  When the drafters wanted to exempt 

something from the amendment’s scope, they expressly said so.  See White v. Barrett, 45 

Ill. 2d 206, 211 (1970) (applying the principle expressio unius est exclusio alterius).

2. A constitutional restriction on governmental power does not 
have to appear in Article VII, § 6 of the Illinois Constitution 
in order to apply to home rule units of government.

The circuit court nevertheless found an implied exception to the Safe Roads 

Amendment for home rule units of government, such as Cook County, by relying on an 

entirely different constitutional provision (Article VII, § 6(a)) which generally defines the 
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police powers of home rule units of government.  That section states: “Except as limited 

by this Section, a home rule unit may exercise any power and perform any function 

pertaining to its government and affairs including, but not limited to, the power to regulate 

for the protection of the public health, safety, morals and welfare; to license; to tax; and to 

incur debt.” See Ill. Const., Art. VII, § 6(a). Based on this provision and the phrase 

“[e]xcept as limited by this Section,” the circuit court found that any constitutional 

limitation on governmental power must appear specifically in Article VII, § 6 in order to 

apply to home rule units of government.  C 400-401 (A178-179). The circuit court cited 

no case for that proposition.

The circuit court’s ruling was in error.  A home rule unit’s powers are limited by 

the entire constitution, not just by one section of it.  City of Elgin v. County of Cook, 169 

Ill. 2d 53, 63 (1995) (home rule powers are limited by the constitution); Mulligan v. Dunne,

61 Ill. 2d 544, 550 (1975) (acknowledging that home rule powers may be “restricted by a 

constitutional provision”); People ex rel. Hanrahan v. Beck, 54 Ill. 2d 561, 565–66 (1973)

(home rule powers may be limited by “a positive constitutional restriction”).  Article VII, 

§ 6(a) contains the general definition of a home rule unit’s police powers.  But restrictions 

on governmental power that apply across the board, both to the State government and to 

all units of local government, apply to home rule units of government regardless of the 

article or section of the constitution in which they appear.  

For example, home rule units are subject to the restrictions of the Pension 

Protection Clause, even though those restrictions appear in Article XIII, § 5.  See Jones v. 

Mun. Employees’ Annuity & Ben. Fund of Chicago, 2016 IL 119618, ¶1 (invalidating, 

under the Pension Protection Clause, a statute that diminished the pension benefits of City 
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of Chicago pension system members).  In fact, the Pension Protection Clause was approved 

by the delegates to the 1970 Constitutional Convention specifically because the delegates 

were concerned that home rule units of government might otherwise attempt to avoid

responsibility for their public-sector pension funds.  See Jones, 2016 IL 119618, ¶8.  

Likewise, no one would seriously contend that home rule units of government are free to 

violate the freedom of speech, take private property without compensation, or deprive 

citizens of due process just because those limitations on governmental power are stated in 

Article I instead of Article VII of the Illinois Constitution. And no one would seriously 

argue that home rule units of government are somehow exempt from the Revenue Article 

(Article IX) of the Illinois Constitution.  See DeWoskin v. Loew’s Chicago Cinema, Inc.,

306 Ill. App. 3d 504, 518-525 (1999) (reversing dismissal of uniformity clause (Art. IX, §

2) challenge to Cook County Amusement Tax Ordinance).

More fundamentally, Article VII, § 6(a) recognizes the police powers of a home 

rule unit, but it does not and could not confer a police power to violate other provisions of 

the constitution.  There is no police power to violate the constitution.  Cf. Heaton, 2015 IL 

118585, ¶81 (“Although the police powers of the legislature are broad and far-reaching, 

our case law makes clear that their exercise must not conflict with the constitution”).  

Therefore, Article VII, § 6(a) does not and cannot mean that home rule units are 

automatically exempt from generally applicable constitutional limits on governmental 

power unless those limits are expressly stated in Article VII, § 6.  The circuit court cited 

no case for such a sweeping expansion of a home rule unit’s powers, because none exists.

The circuit court next asserted that Rozner v. Korshak, 55 Ill. 2d 430 (1973) requires 

“any provision which purports to restrict home-rule powers to do so specifically (that is, 
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not just by implication).”  C 400 (A178) (emphasis added).  The circuit court then 

concluded that because the Safe Roads Amendment “nowhere specifically states that it is 

intended to limit home rule powers,” it does not do so.  Id. The circuit court’s use of the 

word “provision,” however, obscures a significant distinction.  Rozner referred to a 

statutory provision, not a constitutional provision.  See 55 Ill. 2d at 435.  No case applies 

such a rule of construction to constitutional amendments.

The circuit court cited Grais v. City of Chicago, 151 Ill. 2d 197, 199 (1992) for the 

proposition that “revenue provisions” in the constitution do not “override home rule

authority.”  C 404 (A182). The circuit court’s interpretation of Grais is incorrect and 

conflicts with the appellate court’s subsequent ruling in DeWoskin that the uniformity 

clause in Article IX, § 2 — a “revenue provision” — applies to home rule units of 

government and restricts home rule authority.  DeWoskin, 306 Ill. App. 3d at 518-525.

Grais stands only for the proposition that when the constitution creates explicit exceptions 

to general rules, those expressly stated exceptions should be given effect.  The plaintiff in 

Grais argued that Article IX, § 4(a) of the constitution — which generally provides that 

“[e]xcept as otherwise provided in this Section, taxes upon real property shall be levied 

uniformly by valuation ascertained as the General Assembly shall provide by law” —

prohibited the City of Chicago from establishing a special service area.  See 151 Ill. 2d at 

199. The constitution, however, expressly recognizes the right of home rule units to create 

special service areas.  See Ill. Const., Art. VII, § 6(l)(2).  The supreme court rejected the 

plaintiff’s argument that the general provision “predominates over” the specific exception 

to it. See 151 Ill. 2d at 208-209.  After all, “if complete uniformity of property taxes were 

required, it would be impossible for local governments to create special service areas” (id.),
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and a constitutional provision expressly authorizes special service areas.  Nothing in Grais

suggests that there is an unwritten or implied home-rule exception to every generally 

applicable constitutional restriction on governmental power.

To the contrary, both of the constitutional provisions at issue in Grais had to be 

given effect, including the constitution’s specific authorization of special service areas (see

Ill. Const., Art. VII, § 6(l)(2)), and it was immaterial whether the constitutional 

authorization of special service areas appeared in one section of the constitution versus

another.  Accordingly, Grais supports the plaintiffs’ argument that all relevant 

constitutional provisions should be given effect, not the circuit court’s ruling that the Local 

Government Article somehow predominates over, or creates an unwritten or implied

exception to, the Safe Roads Amendment.

B. The Safe Roads Amendment should be enforced as written and 
without resort to extrinsic evidence that would change its plain 
meaning.

1. The Safe Roads Amendment is not ambiguous.

A court should not “strain to find an ambiguity where none exists.”  Hobbs v. 

Hartford Ins. Co. of the Midwest, 214 Ill. 2d 11, 17 (2005). Contrary to the circuit court’s 

ruling, the Safe Roads Amendment is not ambiguous. The circuit court’s finding of 

ambiguity was erroneous for multiple reasons.

First, it was based on the circuit court’s mistaken belief that a constitutional 

restriction on governmental power cannot apply to a home rule unit of government unless 

that restriction appears in Article VII, § 6.  C 402 (A180). The circuit court speculated that

the drafters of the Safe Roads Amendment “could have” placed that amendment in the 

Local Government Article’s provisions governing home rule powers (Art. VII, § 6).  Id.
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The circuit court concluded: “They did not.  Enough said.”  Id. Again, the circuit court 

cited no case holding that home rule units are exempt from constitutional restrictions that

appear in sections of the constitution other than Article VII, § 6, because no such case 

exists.  

Second, the circuit court found that the Safe Roads Amendment was ambiguous, 

and that resort to extrinsic evidence of its meaning was justified, because 

“‘[t]ransportation-related’ is hardly clear and unambiguous.”  C 402 (A180). But the 

phrase “[t]ransportation-related” does not actually appear in the Safe Roads Amendment.  

See Ill. Const., Art. IX, § 11.  Yet the circuit court continued as follows:

What could not arguably be considered “transportation-related”?  Schools 
are transportation-related: students and staff must get there.  Courts are 
transportation-related. So are grocery stores (indeed, any brick-and-mortar 
businesses), theatres, parks, day care centers, and so forth.  A moment’s 
thought will show that labeling something “transportation-related” is not 
very helpful, and far from unambiguous.  

C 402 (A180) (emphasis in original).  The circuit court concluded that the supposed 

ambiguity of “transportation-related” — which, again, does not appear in the Safe Roads 

Amendment — leaves one in such a “discretionary wilderness” that no court can resolve 

the ambiguity and therefore only the legislature can decide what is “transportation-related.”  

Id.

This reasoning violated the Illinois Supreme Court’s admonition that the existence 

of ambiguity turns on whether the relevant language “is subject to more than one 

reasonable interpretation,” and that although “‘creative possibilities’ may be suggested, 

only reasonable interpretations will be considered.”  Hobbs, 214 Ill. 2d at 17 (emphasis 

added; internal citation omitted) (adding that “we will not strain to find an ambiguity where 

none exists”).
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It is simply not reasonable to suggest that, when the voters of Illinois approved the 

Safe Roads Amendment, they understood “transportation” to refer to schools, courts, 

grocery stores, theatres, parks or day care centers. When one hears that the government is 

imposing a tax on transportation, or is spending money on transportation, one does not 

normally think of schools, courts, grocery stores, theaters, parks or day care centers.  By 

speculating that the word “transportation” could mean literally anything, the circuit court

robbed the word of its plain and ordinary meaning: the “movement of goods or persons 

from one place to another by a carrier.”  See BLACK’S LAW DICTIONARY (2d pocket ed.) 

2001, at p. 719; see also In re Jose A., 2018 IL App (2d) 180170, ¶24 (consulting Black’s 

Law Dictionary to determine a term’s plain and ordinary meaning).  The circuit court’s 

interpretation of “transportation” is sustainable only to the extent that a word can be taken 

out of context to mean literally anything. The Safe Roads Amendment uses broad 

language, but a law is not ambiguous just because it is broad.  See Pennsylvania Dep’t of 

Corr. v. Yeskey, 524 U.S. 206, 212 (1998).

To the extent there can be any reasonable doubt about the meaning of the word 

“transportation,” the plain language of the Safe Roads Amendment provides guidance.  On 

its face, the amendment describes taxes and fees “relating to registration, title, or operation 

or use of vehicles, or related to the use of highways, roads, streets, bridges, mass transit, 

intercity passenger rail, ports, airports, or . . . fuels used for propelling vehicles . . . .”  See

Ill. Const., Art. IX, § 11(a).  It describes expenditures on the “costs for construction, 

reconstruction, maintenance, repair, and betterment of highways, roads, streets, bridges, 

mass transit, intercity passenger rail, ports, airports, or other forms of transportation . . . .”  

Id., § 11(b).
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The plain language of the Safe Roads Amendment therefore makes it abundantly 

clear what “other transportation purposes as authorized by law” (see Ill. Const., Art. IX, §

11(b)) means in this context: such things as highways, roads, streets, bridges, mass transit, 

airports and vehicles.  See In re Jose A., 2018 IL App (2d) 180170, ¶32 (applying the 

doctrine of ejusdem generis, which provides “that when a statutory clause specifically 

describes several classes of persons or things and then includes ‘other persons or things,’ 

the ‘other’ is interpreted as meaning ‘other such like’”) (quoting People v. Davis, 199 Ill.

2d 130, 138 (2002)); see also Corbett v. County of Lake, 2017 IL 121536, ¶¶31-32 

(applying the canon noscitur a sociis, under which a word is given meaning by “the 

company it keeps” — the other words surrounding it). Given this context, only someone 

straining to find ambiguity could conclude that “transportation” refers to schools, courts, 

grocery stores, theatres, parks or day care centers.

2. Resort to extrinsic evidence of the amendment’s meaning is
unnecessary and inappropriate.

The Safe Roads Amendment is not ambiguous.  Consequently, it should be 

enforced as written and without resort to extrinsic evidence.  Hooker, 2016 IL 121077, ¶35.

The rule against using extrinsic evidence to interpret unambiguous language applies with 

full force when “construing constitutional provisions . . . given that the language in question 

was what was presented to the citizens who voted to approve it.”  Maddux v. Blagojevich,

233 Ill. 2d 508, 527 (2009).

Nevertheless, the circuit court relied heavily on two pieces of extrinsic evidence: 

transcripts of debates in the General Assembly, and a pamphlet that was distributed to 

voters.  Reliance on this extrinsic evidence was erroneous because the Safe Roads

Amendment’s language is unambiguous.  Even worse, however, the extrinsic evidence in 



41

question was used to do precisely what controlling precedent prohibits: to read “restrictions 

and limitations” into the constitutional text “that the drafters did not express and the 

citizens of Illinois did not approve.”  Kanerva, 2014 IL 115811, ¶41. Based on the 

transcripts of debates in the General Assembly, the circuit court found that the Safe Roads 

Amendment imposed no restrictions on Cook County.  C 401-408 (A179-186).  It was 

erroneous, however, to use legislative history to read exceptions or limitations into the 

amendment that do not appear in its plain language.

The circuit court also relied on extrinsic evidence to find that the Safe Roads 

Amendment was ambiguous in the first place.  C 402 (A180).  Extrinsic evidence such as 

legislative history, however, should be used to resolve ambiguities that appear on the face 

of the language at issue, not to create an ambiguity where none legitimately exists.  See

United States v. Rone, 598 F.2d 564, 569 (9th Cir. 1979) (“The proper function of 

legislative history is to solve, and not create, an ambiguity”). Legislative history cannot be 

used to create an ambiguity that the same legislative history is then used to resolve. In 

other words, if the language is unambiguous on its face, it cannot be deemed ambiguous 

just because a few of the legislators who considered the amendment announced that, in 

their opinion, the language was ambiguous.  The existence of ambiguity is an issue of law 

for the court, not legislators, to resolve. Cf. Lake County Bd. of Review v. Property Tax 

Appeal Bd., 192 Ill. App. 3d 605, 618 (1989) (“a determination of the existence of an 

ambiguity generally is a question of law”).  

In addition, if legislators feel that a proposed constitutional amendment is 

ambiguous, they have two intellectually honest options for addressing that ambiguity: they 

may vote against the measure because it is ambiguous, or they may offer proposed changes 
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to cure the ambiguity.  Announcing that the language is ambiguous in a legislative debate, 

and then leading the amendment’s sponsor to describe exceptions or limitations that appear 

nowhere on the face of the amendment, is not one of those options.  The voters were not 

privy to those debates, and they had no way to assess exceptions or limitations that are not 

stated in the amendment’s language.  The meaning of a constitutional provision depends 

on the common understanding of the citizens who adopted it, League of Women Voters of 

Peoria v. Peoria County, 121 Ill. 2d 236, 243 (1987), not on the understanding of 

legislators who described limitations or exceptions that appear nowhere in the 

amendment’s actual language.

The County and the circuit court also relied on a single sentence that was

cherrypicked from a pamphlet circulated to voters.3 C 403-404 (A181-182). Further 

examination of that pamphlet — which, again, is unnecessary because the amendment’s 

language is unambiguous — reveals that this single sentence was taken out of context. 

The pamphlet states that the following explanation would appear on the ballot when 

voters went to the polls in November 2016:

The proposed amendment adds a new section to the Revenue Article of the 
Illinois Constitution.  The proposed amendment provides that no moneys 
derived from taxes, fees, excises, or license taxes, relating to registration, 
titles, operation, or use of vehicles or public highways, roads, streets, 
bridges, mass transit, intercity passenger rail, ports, or airports, or motor 
fuels, including bond proceeds, shall be expended for other than costs of 
administering laws related to vehicles and transportation, costs for 
construction, reconstruction, maintenance, repair, and betterment of public 
highways, roads, streets, bridges, mass transit, intercity passenger rail, 
ports, airports, or other forms of transportation, and other statutory highway 

                                                           
3 In what the circuit court termed a “nuclear option,” the County also argued that if the 
pamphlet were inaccurate, that would somehow mean that the amendment itself was 
invalid.  C 404-405 (A182-183). The circuit court did not reach this issue but correctly 
observed that the County’s “nuclear option” is not supported by any legal authority.  C 405 
n.7 (A183).
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purposes, including State or local share to match federal aid highway funds.  
You are asked to decide whether the proposed amendment should become 
part of the Illinois Constitution.

C 482.

Elsewhere, the pamphlet explained that the amendment “is a limitation on the 

power of the General Assembly or a unit of local government to use, divert, or transfer 

transportation funds for a purpose other than transportation.”  C 481 (emphasis added).

The pamphlet further explained that “[u]nder the proposed amendment, transportation 

funds may be used by the State or local governments only for the following purposes,” 

and then enumerated transportation purposes.  Id. (emphasis added). The pamphlet also 

included a summary of “arguments against the proposed amendment,” which could not 

have been clearer about the amendment’s restrictions on local governments: “Approval of 

the proposed amendment unnecessarily limits the power of the State and local 

governments to appropriate public revenues for the general welfare of all Illinoisans in 

order to protect funding for one particular purpose – transportation.”  Id. (emphasis added).  

Similarly, the pamphlet’s “arguments in favor” of the amendment explained that 

“[h]istorically, the State and units of local government have used portions of revenue from 

transportation funds for other purposes,” and promised that approval of the amendment 

“will ensure that transportation funds are used only for transportation purposes.” Id.

Disregarding these clear statements about the intended effect of the Safe Roads 

Amendment, the County and the circuit court emphasized a passing comment in the 

pamphlet that the amendment was not intended to “alter home rule powers granted under 

this Constitution.”  C 403-404 (A181-182); C 481. In context, this passing comment means 

only that the amendment was not intended to change the constitution’s general formulation 
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of home rule powers or to change the constitution’s allocation of authority between the 

State government and home rule units of government.  It could not reasonably have meant 

that the pamphlet’s numerous other statements about the amendment’s effect on the powers 

of local governments were untrue.  Nor does it say that home rule units would be exempt 

from the amendment or excused from complying with it.  Accordingly, even if it were 

properly considered, the pamphlet does not suggest that the amendment exempts Cook 

County from the restrictions it imposes.

C. The circuit court’s interpretation should be reversed because it 
improperly rewrites the Safe Roads Amendment.

While its ultimate interpretation of the Safe Roads Amendment is somewhat 

opaque, the circuit court seemed to find that the amendment merely permits the Illinois 

General Assembly to statutorily earmark funds for transportation purposes, and that such 

earmarks would apply to home rule units of government only if the General Assembly 

expressly overrode home rule authority by a three-fifths vote pursuant to Article VII, § 6(g) 

of the constitution.  C 403-404 n.6 (A181-182). In the circuit court, the County argued 

that, even if such funds are earmarked by statute, such earmarks still may be undone if the 

statutes are amended or repealed.  C 257 (arguing that statutes have the “inherent potential 

to be repealed or modified”). As construed by the County and the circuit court, then, the 

Safe Roads Amendment merely means something along the following lines: “If a statute 

earmarks funds for transportation, that statute should be followed unless it is amended or 

repealed.” This is a world apart from the six paragraphs of detailed restrictions and 

prohibitions that actually appear in the Safe Roads Amendment.  See Ill. Const., Art. IX, §

11.
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Unlike the actual text of the Safe Roads Amendment, the amendment suggested by 

the County and the circuit court would be meaningless.  Of course, any statute must be 

followed unless it is amended or repealed.  No constitutional amendment is necessary to 

state that obvious fact. The circuit court thus rendered the Safe Roads Amendment 

meaningless and ineffective. In doing so, the circuit court violated bedrock principles of 

constitutional interpretation.  See Oak Park Fed. Sav. & Loan Ass’n v. Vill. of Oak Park,

54 Ill. 2d 200, 203 (1973) (“In the matter of constitutional construction, it is incumbent 

upon the court to give meaning to every section and clause of the instrument”).

Additionally, if the drafters of the Safe Roads Amendment merely wanted to acknowledge 

that the General Assembly has the power to enact statutes on the subject of transportation 

funding, they would have done so.  They would not have drafted a constitutional 

amendment that prohibits, in detail, the diversion of transportation tax revenue to purposes 

other than transportation. It should come as no surprise, then, that the County’s attorney 

admitted that he could not “in good conscience” say that the amendment’s language 

supported the County’s interpretation.

To reach that interpretation, the circuit court effectively changed the amendment’s 

language.  The amendment states that local governments may spend transportation tax 

revenue on enumerated transportation purposes and also on “other transportation purposes 

as authorized by law.”  See Ill. Const., Art. IX, § 11(b).  “Authorized means ‘endowed with 

authority.’”  People v. Shinn, 5 Ill. App. 3d 468, 472 (1972) (citation omitted).  In other 

words, if there are independent legal restrictions on a local government’s authority to build 

a road in a certain place or in a certain way, those independent legal restrictions are not 

affected by the amendment.  
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To the circuit court, however, “authorized by law” meant mandated or directed by 

a statute.  C 403-404 (A181-182). To support that interpretation, the circuit court cited Ill. 

State Toll Hwy. Auth. v. Am. Nat’l. Bank & Trust Co., 162 Ill. 2d 181, 200 (1994).  C 403

(A181). But that case interpreted the phrase “provided by law,” not “authorized by law.”  

See 162 Ill. 2d at 200 (emphasis added). In other words, the interpretation reached by the 

circuit court depends on changing the word “authorized” to “provided.”  This attempt to 

change the amendment’s language cannot withstand scrutiny.

Moreover, even if “authorized by law” meant “mandated or directed by a statute,” 

then local governments would be permitted to spend transportation tax revenue only on 

transportation purposes mandated or directed by a statute or on the transportation purposes 

that are clearly specified elsewhere in § 11(b), such as the “repair” and “betterment of 

highways, roads, streets, bridges, mass transit, intercity passenger rail, ports, airports, or 

other forms of transportation.”  See Ill. Const., Art. IX, § 11(b).  Section 11(b) provides, in 

its entirety:

Transportation funds may be expended for the following: the costs of 
administering laws related to vehicles and transportation, including 
statutory refunds and adjustments provided in those laws; payment of 
highway obligations; costs for construction, reconstruction, maintenance, 
repair, and betterment of highways, roads, streets, bridges, mass transit,
intercity passenger rail, ports, airports, or other forms of transportation; and 
other statutory highway purposes. Transportation funds may also be 
expended for the State or local share of highway funds to match federal aid 
highway funds, and expenses of grade separation of highways and railroad 
crossings, including protection of at-grade highways and railroad crossings, 
and, with respect to local governments, other transportation purposes as 
authorized by law.

Id. (emphasis added).  In short, § 11(b) specifies permissible transportation expenses and 

then adds that, with respect to local governments, expenditures on “other transportation 

purposes as authorized by law” would also be permissible. Id.
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Therefore, even if given a restrictive interpretation, the phrase “authorized by law” 

would not mean that the entire amendment is unenforceable unless and until the General 

Assembly enacts some sort of legislation. It would only mean that, in the absence of a 

statute mandating or directing a certain transportation expenditure, a local government may 

spend transportation tax revenue only on the transportation purposes that are specified 

elsewhere in § 11(b). Nothing in the amendment — neither the phrase “authorized by law” 

nor anything else — says that the amendment takes effect only upon the passage of a certain 

type of legislation.

The circuit court’s interpretation — that the amendment does not take effect unless 

and until the General Assembly enacts legislation — also overlooks the fact that the 

amendment contains restrictions and prohibitions on governmental authority, which by 

their nature are self-executing and do not depend on legislation to take effect.  See Phillips 

v. Quick, 63 Ill. 445, 447-448 (1872) (when the constitution prohibits a certain exercise of 

governmental power, “no one would contend that the power might be exercised or the act 

performed until prohibited by the general assembly,” because the “constitution undeniably 

has as much vigor in prohibiting the exercise of power or the performance of an act, as the 

general assembly”).

Based on legislative history, the circuit court also speculated that the Safe Roads 

Amendment was enacted in response to A.B.A.T.E. of Ill. v. Quinn, 2011 IL 110611.  In the 

circuit court’s words:

A.B.A.T.E. held that absent a Constitutional provision to the contrary, the 
General Assembly could take motorcycle fees that had been statutorily 
dedicated to transportation purposes and instead transfer them to the State’s 
general fund.  By overturning that A.B.A.T.E. holding, the Safe Roads 
Amendment would ensure that state and local monies like the A.B.A.T.E.
funds, that are (or would in the future be) statutorily dedicated to 
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transportation-related purposes, would actually be spent for the designated 
purposes.  Put another way, the Amendment sought to make the A.B.A.T.E.
statutory-dedication approach work, by giving it teeth.

C 406 (A184) (emphasis in original).

What teeth? Under the circuit court’s interpretation, A.B.A.T.E. has not been 

“overturn[ed]” at all.  The circuit court found that a statutory dedication is necessary to 

trigger the amendment’s application, so if the General Assembly either chooses not to enact

such a statute, or if it does enact such a statute but later chooses to repeal or amend it, the 

Safe Roads Amendment is (in the circuit court’s analysis) inapplicable.  Accordingly, if 

the circuit court’s interpretation were correct, then the Safe Roads Amendment would not 

have marked any change in the law.  It would be meaningless, or at most a purely rhetorical 

addition to the constitution. It would leave transportation funding fully at the legislature’s 

discretion.

The Safe Roads Amendment cannot and should not be diminished in this way.  Like 

other constitutional provisions that restrict governmental power, the Safe Roads 

Amendment is “a statement by the people of Illinois, made in the clearest possible terms, 

that the authority of the legislature does not include” a certain power — here, the power to

divert transportation revenue to purposes other than transportation.  Heaton, 2015 IL 

118585, ¶76. “This is a restriction the people of Illinois had every right to impose.”  Id.  It 

should be enforced as written.

CONCLUSION

The plaintiffs respectfully request that this Court vacate and reverse the circuit 

court’s dismissal order of February 22, 2019, remand this cause to the circuit court before 

a different judge for trial and such other and further proceedings upon the complaint as are 
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appropriate, and award the plaintiffs any further relief that is appropriate under the 

circumstances.
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