
 

 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

SCOTT MAGEE,      ) 
     Plaintiff, ) Case No. 16 cv 5652 
       ) 
   v.    )  
       ) Judge Joan B. Gottschall 
McDONALD’S CORPORATION, ET AL.,  )  Magistrate Judge Sidney I. Schenkier 
       ) 
      Defendants. ) 

McDONALD’S USA, LLC’S CORRECTED, AMENDED RENEWED MEMORANDUM OF 
LAW IN SUPPORT OF RENEWED MOTION FOR SUMMARY JUDGMENT1 

 
Plaintiff Scott Magee (“Magee”), who is legally blind, claims McDonald’s USA, LLC 

(“McDonald’s”) violated Title III of the Americans with Disabilities Act (“ADA”) and California’s 

Unruh Civil Rights Act (“Unruh Act”) (collectively, the “Acts”) because the owner-operators 

(franchisees) of three franchised restaurants, out of several others he visited, implemented policies to 

remain open for delivery and drive-thru customers during overnight hours but to close the restaurant 

lobby (interior) to all customers for security reasons, and to not serve pedestrians in the drive-thru. 

Magee erroneously asserts that McDonald’s (not the individual franchisees) is liable for alleged 

violations under the ADA and Unruh Act because it is the lessor and alleged operator of the 

franchised restaurants. McDonald’s now moves for summary judgment on Magee’s individual 

claims.  

McDonald’s did not violate the Acts and is entitled to summary judgment for the following 

reasons:  

1. Magee has sued the wrong entity. There is no genuine dispute as to any material fact 

                                                 
1 The Court previously granted summary judgment in favor of McDonald’s Corporation, but denied 
summary judgment, without prejudice and with leave to file a renewed motion, as to McDonald’s USA, 
LLC. Order of March 28, 2019, ECF No. 188. 
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that the franchisees operate the three restaurants at issue, and decided and implemented the policies 

about which Magee complains. Only the operator of a place of public accommodation is liable for a 

policy (as opposed to an architectural barrier) that the operator implements; a lessor is not liable for 

the policies of its tenant. The franchisees of the three restaurants in issue set their own policies for 

their respective restaurants as to whether or not to limit overnight service to delivery and drive-thru 

customers, to lock the lobby of their restaurants to all customers and to not serve any pedestrians in 

the drive-thru. Although McDonald’s is the lessor and franchisor of the restaurants, it does not 

“operate” them within the meaning of the ADA and did not decide, mandate or implement the 

policies at issue and, therefore, is not liable for the franchisees’ policies, even assuming arguendo 

such policies violate the Acts. 

2. The Acts require only “meaningful access” to the good sought, not an individual’s 

preferred means of access. Magee had meaningful access to the restaurants’ food by delivery (which 

Magee has used) on the same terms as all customers and also had meaningful access in the drive-thru 

as a passenger in a motor vehicle (which Magee also has used) like any passenger. Therefore, the 

restaurants are in compliance with the Acts.  

3. In order to have a claim under the Acts, a disabled individual must prove he was 

denied meaningful access to a good “on the basis of disability,” as opposed to some reason he shares 

with nondisabled individuals. Sighted individuals who do not have access to or cannot drive a vehicle 

because, for example, they do not have a license, are also limited to getting food from the restaurants 

during overnight hours by delivery or as a passenger in a vehicle, just like Magee. Therefore, Magee 

was not denied meaningful access to the restaurants’ food on the basis of disability (or otherwise).  

4. The ADA has limits—businesses are not required to change their policies and 

procedures in any way that would cause a “fundamental alteration” in the nature of the goods or 

services offered, would undermine safe operation of the business, or would cause significant 
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financial or administrative cost. The first of Magee’s two proposed “accommodations” is free 

delivery via UberEats. This “accommodation” would impose significant cost on the restaurant 

because the delivery charge that would be reimbursed to Magee (and putative class members) would 

exceed the profit on the food ordered, causing a loss to the restaurant. The second proposed 

“accommodation” involves imposing a new set of procedures whereby Magee would be assigned a 

special phone number and personal identification number (PIN), call into a newly established 

automated contact center or, perhaps, directly to the restaurant, to place his order, appear at the 

locked restaurant door, whereupon the skeleton (three-person) restaurant crew would stop serving 

drive-thru customers and assembling delivery orders and, instead, would watch security camera 

monitors (which would require new increased outside lighting and new high resolution cameras) to 

somehow determine whether a person outside is Magee and simultaneously watch for potential 

intruders who may be lurking nearby, unlock the door to take Magee’s payment, lock the door while 

getting Magee’s change or processing his credit card, and unlock the door again to hand Magee’s 

food to him. These processes and procedures would fundamentally alter the nature of the service 

offered during overnight hours, which is limited to delivery and drive-thru service, would undermine 

safe operation of the business by requiring staff to unlock the restaurant’s door, exposing the staff to 

the risk of armed robbery or intrusion, and would impose significant administrative and financial 

costs. 

5. Magee lacks standing under the Acts with respect to claims relating to the restaurants 

he allegedly visited in California because he was not a bona fide customer and any alleged harm he 

may have experienced was self-inflicted.  The uncontroverted facts establish that Magee was not a 

bona fide customer in California; instead, he went there only at the suggestion of his attorneys, who 

paid the expenses for the trip for Magee and a friend and drew up a list of McDonald’s-branded 

restaurants at which Magee was to attempt to use the drive-thru as a pedestrian. Magee travelled to 
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each of the California McDonald’s-branded restaurants he visited as a passenger in a car with his 

sighted friend. Rather than going through the drive-thru in the car, where he knew he would be 

served, he deliberately had the car park near each restaurant, got out of the car, and walked up to the 

drive-thru. This self-inflicted harm means Magee lacks standing and there was no violation of the 

Acts during Magee’s visits to the restaurants in California. 

6. Unruh Act claims can be based on violations of the ADA or as stand-alone claims. 

But as discussed above and established below, there is no ADA violation here, and certainly none by 

McDonald’s, so there can be no Unruh violation based on the ADA. And Unruh Act claims that are 

not based on ADA claims must involve a policy that is discriminatory on its face. But the policies at 

issue in this case are neutral on their face: they apply to disabled and non-disabled individuals alike. 

Therefore, there is no Unruh Act violation based on the ADA or as a stand-alone claim. 

I. ONLY ONE WHO “OPERATES” A PUBLIC ACCOMMODATION IS LIABLE 
FOR AN UNLAWFUL POLICY. MCDONALD’S DOES NOT OPERATE THE 
RESTAURANTS AT ISSUE BECAUSE IT DID NOT DECIDE, MANDATE OR 
IMPLEMENT THE POLICIES AT ISSUE. THEREFORE, MCDONALD’S DID 
NOT VIOLATE THE ADA.  

 
Magee has sued the wrong party. The Court can dispose of this action quickly, without 

having to decide whether there was any violation of the Acts as alleged at the franchised restaurants. 

As shown below, McDonald’s did not decide, implement or mandate the policies in issue at the 

franchised restaurants. Therefore, McDonald’s does not operate the franchised restaurants and is not 

liable for the purported violations of the ADA. On this basis alone, summary judgment in favor of 

McDonald’s is warranted. 
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A.    Lessors Are Not Liable Under The ADA For The Policies Of Their Tenants.   

Title III of the ADA prohibits discrimination “by any person who owns, leases (or leases to), 

or operates a place of public accommodation.” 42 U.S.C. § 12182(a).2 In cases involving a policy, as 

opposed to an architectural barrier, a landlord is not liable for alleged discrimination by tenants 

against disabled persons, unless the landlord implements the discriminatory policy. Haynes v. Wilder 

Corp. of Del., 721 F. Supp. 2d 1218, 1228 (M.D. Fla. 2010).   

In Haynes, a wheelchair bound, disabled resident of a recreational vehicle resort sued the 

owner of the resort under Title III of the ADA and the Fair Housing Act. Residents of the resort 

formed a neighborhood association that planned social activities for the resort’s residents. The 

plaintiff claimed that the defendant violated the ADA when it failed to prevent the neighborhood 

association from segregating disabled residents and denying them equal participation in events taking 

place on the defendant’s premises. On summary judgment, the court found that the ADA does not 

require a landlord to ensure that a tenant’s (or group of tenants’) policy is nondiscriminatory. Instead, 

the court held that “[a] landlord incurs liability only if the landlord implements a discriminatory 

policy, practice or procedure.” Id., at 1228.     

B. The Franchisees, Not McDonald’s, Decided, Implemented And Controlled The 
Challenged Policies. 

 
Whether a franchisor’s contractual rights under a franchise agreement show that the 

franchisor “operates” a place of public accommodation is a “purely legal” question “appropriately 

resolved through summary judgment.” Neff v. Am. Dairy Queen Corp., 58 F.3d 1063, 1065 (5th Cir. 

1995). As shown below, the franchisees implemented policies to close the lobbies of the restaurants 

identified in the Second Amended Complaint (“SAC”) during overnight hours and limit service to 

                                                 
2 Because the Unruh Act claims are predicated on an ADA violation, the analysis of the ADA claim is 
equally applicable to the Unruh Act claims. 
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delivery and to customers in vehicles in the drive-thru. McDonald’s franchise agreement with the 

franchisees does not grant it control over whether their restaurants’ lobbies are locked during 

overnight hours or whether pedestrians may be served in the drive-thru.  

Moreover, Magee’s deposition testimony establishes that franchisees make their own policies 

regarding serving pedestrians in the drive-thru. While in California, Magee attempted to obtain 

service as a pedestrian in the drive-thru of other McDonald’s-branded restaurants not identified in his 

Second Amended Complaint and was successfully offered service by the employees of those 

restaurants.3 Thus, it is undisputed that franchisees individually set policies on how to address 

pedestrians seeking service when the lobby is closed. 

These franchisee policies are the only policies implicated by Magee’s claims. Magee claims 

that when he visited the Metairie restaurant during the overnight hours on foot instead of ordering 

delivery or using the drive-thru in a vehicle, he was denied service as a pedestrian in the drive-thru 

and could not enter the restaurant because the lobby was closed. SAC ¶¶ 40-45. He also claims that 

when he went to the Oakland and San Francisco restaurants, he was denied service as a pedestrian in 

the drive-thru because of the franchisees’ alleged policies to close the lobby late at night and to not 

serve pedestrians in the drive-thru. SAC ¶¶ 47-47. Importantly, Magee now admits it is too 

dangerous for any pedestrian to use the drive-thru and thereby limits his claim to whether 

McDonald’s is liable for the franchisees’ policy to lock the doors of their restaurants during 

overnight hours.4 

                                                 
3 Defendants’ Statement of Material Fact (“DSMF”) ¶¶ 45-46 [Ex. 10-Magee Dep. 46:3-7, 57:17-20, 89:10-
15; 94:19-95:4]. 
4 DSMF ¶ 20 [Ex. 10-Magee Dep. 33:2-6].  
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Notably, the franchisees who operate the three restaurants in issue and who set the policies in 

question are not parties to this action. But, despite ample opportunity to do so in his original and two 

amended complaints, Magee has not made them parties. 

So the question is whether McDonald’s can be held liable as an “operator” for the 

franchisees’ policies at the franchised restaurants in issue. The policies set by three franchisees at 

three of their restaurants are to stay open during overnight hours (i.e., outside the 11 p.m. to 7 a.m. 

hours the Franchise Agreement requires them to be open)5 with service limited to delivery and drive-

thru and to close the lobbies during these hours. Franchisee Christopher Bardell (“Bardell”) decided 

to keep his Metairie, Louisiana restaurant (the “Metairie restaurant”) open 24 hours a day and to 

serve customers inside the restaurant from 6 a.m. to 11 p.m., as well as by delivery and drive-

thru, but limit service outside of these hours to delivery and drive-thru, and to keep the doors to 

the restaurant locked. He also decided whether to serve pedestrians in the drive-thru.6 Notably, 

Oakland franchisee Bobby Haynes implemented a policy to close the Oakland restaurant lobby at 

9:00 p.m. and serve customers via delivery and drive-thru after the lobby closes, and San 

Francisco franchisee Peter Ou implemented a policy to close his restaurant lobby at 10:00 p.m. 

and serve customers via delivery and drive-thru after the lobby closes.7 In short, each of these 

franchisees decided whether to stay open during overnight hours, whether and when to close their 

lobbies (in two situations even earlier than what the Franchise Agreement provided) and whether to 

serve pedestrians in the drive-thru.8 

                                                 
5 The Franchise Agreement requires each of the restaurants in this case to be open from 7 a.m. to 11 p.m. 
DSMF ¶ 62 [Ex. 2-Steinhilper Dep. 6:19-7:2 and Ex. 2 thereto; Ex. 4-Bardell Dep. 95:16-96:19 and Ex. 2 
thereto].  
6 DSMF ¶ 13 [Ex. 4-Bardell Dep. 11:7-22; Ex. 9-Bardell Dec. ¶¶ 4, 5, 7]. 
7 DSMF ¶¶ 15, 16 [Ex. 5-Ou Dep. 32:23-33:2; Ex. 8-Ou Dec. ¶ 6; Ex. 6-Haynes Dep. 7:18-20; Ex. 7-
Haynes Dec. ¶ 7]. 
8 DSMF ¶¶ 12, 13 and 17 [Ex. 4-Bardell Dep. 11:7-22, 77:14–80:3; Ex. 5-Ou Dep.  33:5-9; Ex. 6-Haynes 
Dep. 7:16-20, 39:11-25; Ex. 7- Haynes Dec., ¶¶ 7, 8; Ex. 8-Ou Dec., ¶ 6; Ex. 9-Bardell Dec. ¶ ¶ 4, 5, 7, 
8]. 
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C.  McDonald’s Does Not Operate The Three Restaurants In Issue. 

Nothing in the Franchise Agreement that governs the relationship between McDonald’s and 

the franchisees, or even the Operations &Training Manual (“O&T Manual”), controls whether 

franchisees serve pedestrians in the drive-thru or close their lobbies during overnight hours. Bardell, 

the franchisee of the Metairie restaurant, which is the only restaurant as to which Magee has an ADA 

claim (Order of Feb. 15, 2017, p. 10, ECF No. 33),9 is also the franchisee of another McDonald’s-

branded restaurant in New Orleans where, because of local conditions, he chooses to keep the lobby 

open 24 hours a day Thursday through Saturday.10 Further, this franchisee would close the Metairie 

restaurant entirely during overnight hours for the safety of his employees if he had to unlock the 

lobby generally or even to serve Magee food.11 The franchisees of the Oakland and San Francisco 

restaurants likewise decide whether to stay open during overnight hours, and if so whether to close 

their lobbies.12  

The terms of the Franchise Agreement and the O&T Manual, and the way the franchised 

restaurants operate in practice, all indicate that McDonald’s did not retain or exercise control 

over the franchisees’ policies to close the lobby during overnight hours or to not serve 

pedestrians in the drive-thru.  

1. The Franchise Agreement Does Not Make McDonald’s An Operator 
Of The Franchised Restaurants In Issue. 

 
The parties to the standard form Franchise Agreement, which is common to all three 

franchisees here, agree that the franchisee is an “independent contractor responsible for all 

                                                 
9 Magee has no plans to return to the Oakland and San Francisco restaurants and therefore has no standing 
to seek injunctive relief, the only relief available under the ADA, as to those restaurants.  
10 DSMF ¶ 14 [Ex. 9-Bardell Decl. ¶ 11] (keeps restaurant’s doors unlocked 24 hours a day with armed 
security guard). 
11 DSMF ¶ 63 [Ex. 9-Bardell Decl. ¶ 10]. 
12 See n. 7-8, supra.  
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obligations and liabilities of, and for all loss or damage to, the Restaurant and its business.” 

Franchise Agreement (“FA”) § 16.13 The Agreement also states that “Franchisee and 

McDonald’s are not and do not intend to be partners, associates, or joint employers in any way 

and McDonald’s shall not be construed to be jointly liable for any acts or omissions of 

Franchisee under any circumstances.” Id. It further provides that the Franchisee “shall have no 

authority, express or implied, to act as agent of McDonald’s.” Id. It also requires the Franchisee 

to comply with all laws affecting the operation of the restaurant (§ 12(k)) and provides for 

indemnification of McDonald’s by the Franchisee if it is subject to any claim by virtue of any act 

or omission by the Franchisee (§ 24). It is also undisputed that there is no contractual provision 

requiring franchisees to lock their doors if they are open overnight. 

 The contractual provision on the “Nature and Scope of Franchise” that requires 

franchisees to operate in adherence to standards and policies providing for uniform operation of 

all McDonald’s-branded restaurants including “serving only designated food and beverage 

products; the use of prescribed equipment and building layout and design, strict adherence to 

designated food and beverage specifications and to McDonald’s prescribed standard of Quality, 

Service and Cleanliness in Restaurant operation” (FA § 1(c)) is a standard provision in franchise 

agreements for quality control and brand uniformity. In re Jimmy John’s Overtime Litigation, 2018 

WL 3231273, *20-21 (N.D. Ill. June 14, 2018); see also Ochoa v. McDonald’s Corp. 133 F. Supp. 

3d 1228, 1236-37 (N.D. Cal. 2015). This type of provision is not a basis to deem a franchisor an 

operator for ADA purposes any more than it would make a franchisor a joint employer of the 

franchisee’s employees. Jimmy John’s, 2018 WL 231273 at *20-21; Ochoa, 133 F. Supp. 3d at 

1236-37. Notably, this provision does not give McDonald’s control over overnight entry to the 

                                                 
13 DSMF ¶ 6 [Ex. 2-Steinhilper Dep., Ex. 2 thereto]. 
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franchised restaurant and makes clear that the franchisee, not McDonald’s, operates the restaurant. 

The fact that some restaurants have their lobbies open 24 hours a day, while others lock the lobby 

during overnight hours, and the fact that some restaurants offered to take Magee’s order while he was 

on foot in the drive-thru,14 while others did not, show that McDonald’s did not reserve control over 

entry to the restaurant and over service to pedestrians in the drive-thru and that such matters are not 

the essential matters requiring uniform operation within the meaning of Section 1(c).  

Finally, the Franchise Agreement provision allowing McDonald’s to terminate the 

franchise for a “material breach” does not prove that McDonald’s controls whether a franchisee 

closes the lobby overnight. Section 18(a) provides that if the franchisee fails to “maintain and operate 

the Restaurant in a good, clean, wholesome manner and in compliance with the standards prescribed 

by the McDonald’s System,” McDonald’s may terminate the franchise. This provision does not 

establish that McDonald’s operates the restaurant for ADA purposes. There is nothing in this 

provision giving McDonald’s the right to terminate the franchise because of the franchisee’s policy 

on not serving pedestrians in the drive-thru or closing the lobby during overnight hours. This 

provision also makes clear that the franchisee “operates” the restaurant. This right to terminate 

clearly is directed toward protecting brand uniformity in food quality, cleanliness and other core 

requirements. And the fact that McDonald’s would have to resort to threats to terminate the 

Agreement to force franchisees to implement service changes “‘underscores its lack of direct 

authority or control.’” Jimmy John’s, 2018 WL at *17 (quoting Ochoa v. McDonald’s Corp., 133 

F. Supp. 3d at 1236). 

  

                                                 
14DSMF ¶¶ 23, 24, 45 [Ex. 10-Magee Dep., 46:3-7, 57:17-20, 89:10-15; 148:5-17; 46:22-47:24, 116:20-
117:16]. 
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2. The O&T Manual Confirms That McDonald’s Does Not Operate The 
Franchised Restaurants In Issue. 

 
The O&T Manual, which is incorporated in the Franchise Agreement, FA § 4, expressly 

distinguishes the portions of the O&T Manual that are required of all restaurants including both 

restaurants owned and operated by McDonald’s (“McOpCo”) and those that are owned and 

operated by franchisees, and the portions that are optional for franchisees.15 The O&T Manual 

chapter on safety and security states that the policies on serving pedestrians in the drive-thru and 

closing the lobby during overnight hours are optional for franchisees.16 Specifically, this chapter 

of the O&T Manual provides that “Franchisees should establish their own policies … and may 

choose to use part, all, or none of the contents contained in these materials.”17 Thus, it is the 

franchisees who determine whether to serve pedestrians in the drive-thru and whether to close  

their lobby during overnight hours. This point is strongly evidenced not only by the terms of the 

Franchise Agreement and O&T Manual, but also by the facts that: (i) one franchised restaurant 

owned and operated by Bardell leaves its lobby open during overnight hours while another 

restaurant owned and operated by him that is the subject of this case closes its lobby during the 

overnight hours;18 and (ii) Magee concedes he was offered service as a pedestrian in the drive-

thru at some McDonald’s restaurants.19 

Critically, the O&T Manual provides that McOpCo restaurants that are open during 

overnight hours may operate with their lobby open provided they implement additional security 

measures, including, inter alia, locking rear and side doors and directing customers to front 

                                                 
15 See n. 15 and 18, infra. (security procedures and serving pedestrians in the drive thru optional for 
franchisees) and DSMF ¶ 64 [Ex. 4- Bardell Dep. 50:5-14 and Exhibit 2 thereto. 
16 DSMF ¶ 65 [Ex. 4- Bardell Dep. 127:1-130:13 and Exhibit 4 (Bates Numbers McD000345 and 350) 
thereto]. 
17 Id. 
18 DSMF ¶ 14 [Ex. 9-Bardell Dec. ¶ 11]. 
19 See n. 3, supra. and DSMF ¶¶ 23, 24 [Ex. 10-Magee Dep. 46:22-47:24, 116:20-117:16, 148:5-17].    
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lobby doors.20 Thus, even if franchisees were required to follow the security and safety chapter 

of the O&T Manual, it expressly contemplates that, depending upon local conditions, restaurants 

may keep their lobbies open all night. This conclusively proves that McDonald’s does not, as 

Magee claims, require all restaurants, including franchised restaurants like those at issue in this 

case, to close their lobby overnight. 

Magee may argue that McDonald’s retains the right to modify the O&T Manual and 

therefore retains control over franchisees’ operation. But this argument fails to establish 

McDonald’s control over franchisees’ policies on whether to close their lobbies overnight. While 

McDonald’s reserves the right to update the O&T Manual, FA § 1(d), the Franchise Agreement, 

which governs, still lacks any contractual right authorizing McDonald’s to direct that franchisees 

close altogether overnight or keep their lobbies open overnight. Periodic updates to the O&T 

Manual on such things as core menu items provide a continuous means of protecting the brand 

and maintaining brand uniformity; they do not establish the right to control a franchisee’s 

policies related to lobby closing or serving pedestrians in the drive-thru.  

D. Because McDonald’s Lacks Control Over The Franchisees’ Policies To Close 
The Lobby During Overnight Hours, It Is Not Liable To Magee As A Matter 
Of Law.  

 
Whether McDonald’s is liable to Magee under the ADA boils down to one essential 

question: whether McDonald’s exercised control over the franchisees’ decision to close their 

lobbies overnight in a manner that caused the alleged ADA violation. Neither the Franchise 

Agreements nor the O&T Manual establish such control or even a basis for such control, nor is 

there any evidence in the record that demonstrates such control. Thus, it is not control by 

                                                 
20 DSMF ¶ 64 [Ex. 2- Steinhilper Dep. 17:3-18:3; Ex. 4- Bardell Dep. 127:1-130:13 and Exhibit 4 (Bates 
Numbers McD00001-3) thereto]; Ex. 3- Declaration of Yelenosky, Ex. 1 [especially, McD000849]. 
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McDonald’s that is causing the alleged violation, but the particular policies of the franchisees at 

the particular restaurants in issue.  

The Courts of Appeals, evaluating franchise relationships for “control” under the ADA, 

have routinely concluded that the type of brand standard setting and oversight typically exercised 

by a franchisor—and exercised by McDonald’s—does not rise to the requisite level of control to 

constitute operation of a franchised facility for ADA purposes. These courts have interpreted the 

term “operates” as to specifically control the architectural barrier or policy at issue. Neff v. Am. Dairy 

Queen Corp., supra; Pona v. Cecil Whittaker’s, Inc., 155 F.3d 1034, 1036 (8th Cir. 1998); Lentini v. 

Cal. Ctr. for the Arts, 370 F.3d 837, 849 (9th Cir. 2004).  

Neff is the leading case on “control” over alleged ADA violations in the franchise context. 

Neff involved architectural barriers at a franchised restaurant. The plaintiff pointed to numerous 

provisions in the franchise agreement that gave the franchisor, American Dairy Queen (ADQ), 

control over various aspects of the restaurant’s operation that are typical of a franchise, such as 

accounting, employee uniforms, use of trademarks, etc. But the Fifth Circuit found these provisions 

were irrelevant to whether ADQ “operates” the restaurant within the meaning of the ADA. It “h[e]ld 

that the relevant inquiry in a case such as this one is whether ADQ specifically controls the 

modification of the [architectural barriers] to improve accessibility to the disabled.” 58 F.3d at 1066. 

While the franchise agreement gave the franchisor the right to “veto” structural changes proposed by 

a franchisee, the court concluded that this “limited form of control over structural modifications, … 

which is essentially negative in character, cannot support a holding that ADQ ‘operates’ the 

[restaurant] with respect to its removal of architectural barriers to the disabled.” Id. at 1068. 

Similarly, in Pona, a case involving a franchisee’s policy prohibiting dogs in his pizzeria, the 

Eighth Circuit held that the franchisor was not liable under the ADA when the franchised restaurant 

refused to serve a disabled customer because she had a service dog with her. 155 F.3d at 1036. The 
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court reached this conclusion because under the franchise agreement the franchisor “reserved no right 

to control entry to the pizzeria.” Id. Even the fact that the restaurant’s manager had telephoned the 

franchisor’s president, who advised the manager not to allow plaintiff’s service dog on the premises, 

did not establish that the franchisor operated the pizzeria within the meaning of the ADA. Id. 

Likewise, in Lemmons v. Ace Hardware Corp., 2014 WL 3107842, *7 (N.D. Cal. 2014), the 

franchise agreement required the franchisee “to abide by all federal and state laws, including those 

pertaining to disability access,” and the franchisor could terminate the franchise if the franchisee did 

not comply with this requirement. The court held that “while these contractual terms might provide 

an additional incentive to [the franchisee] to comply with federal and state laws, they do not grant 

Ace the ‘specific control’ necessary to impose liability on it.” Id.21  

Applying the Neff test to the undisputed facts in this case, McDonald’s is entitled to 

summary judgment. The terms of the Franchise Agreement and the O&T Manual, and the way 

the franchised restaurants operate in practice, all indicate that McDonald’s did not exercise 

control over the franchisees’ decision to lock their doors during overnight hours. As noted, the 

O&T Manual allows McOpCo restaurants to keep their lobby unlocked overnight and permits 

franchisees to adopt that policy if they choose to. And as also noted, Bardell keeps the lobby open 

during overnight hours at another franchised McDonald’s-branded restaurant several nights a week, 

and Magee concedes he was offered service at multiple McDonald’s-branded restaurants as a 

pedestrian even when the lobby was closed.22 Because McDonald’s does not control the franchisees’ 

policies in this regard, McDonald’s did not violate the ADA. The two California restaurants 

                                                 
21 Accord, U.S. v. Days Inns of Am., 1998 WL 461203, *5-6 (E.D. Cal. 1998) (franchise agreement that 
required the franchisee to “buil[d] and operate[] [his hotel] in compliance with all local, state and federal laws” 
did not grant the franchisor “control over the discriminatory conditions” and therefore it was not an operator 
under the ADA). 
22 See n. 10, supra; DSMF ¶ ¶ 18,23, 45 (Exh. 10-Magee Dep. 46:3-7, 51: 14-22, 57:17-20, 89:10-15, 
148:5-17]. 
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identified in the Second Amended Complaint are franchised using the same standard form Franchise 

Agreement, so this analysis also applies to the Unruh Act claims at those restaurants, which are based 

on claimed ADA violations.23 Therefore, McDonald’s is entitled to summary judgment on all claims. 

II. MAGEE HAS MEANINGFUL ACCESS TO THE RESTAURANTS’ FOOD. THAT 
IS WHAT THE ACTS REQUIRE. 

  
Even assuming, arguendo, that McDonald’s controlled the franchisees’ decision to lock their 

doors, McDonald’s has no liability to Magee under the ADA or Unruh Act because he had 

meaningful access to the restaurants’ food, and that is all the ADA requires. Specifically, the ADA 

requires that an individual with a disability have a means of “meaningful access” to the good sought, 

not the means of access he or she may prefer.  

In Bragdon v. Abbott, 524 U.S. 624, 631-32 (1998), an ADA Title III case, the Supreme 

Court held that the standard for protecting disabled persons from discrimination under the 

Rehabilitation Act, 29 U.S.C. § 790 et seq., also applies to ADA Title III. Under the 

Rehabilitation Act, in Alexander v. Choate, 469 U.S. 287, 301 (1985), the Supreme Court held 

that a handicapped individual must be provided with “meaningful access” to state-provided 

services. Meaningful access does not mean total access nor does it mean that plaintiff’s 

preferences determine meaningful access. In deciding whether a modification/accommodation to 

a public entity’s service, program, or activities is required, the question is whether the individual 

already has meaningful access. When an individual already has meaningful access, then no 

additional accommodation, regardless of whether it is reasonable or not, need be provided.  

In Choate, Tennessee’s Medicaid program was costing the state more than the legislature 

wished to pay for it. Tennessee proposed a limit of 14 days of hospitalization per year for each 

                                                 
23 DSMF ¶¶ 51 and 52 [Ex. 2 to Ex. 2-Steinhilper Dep.; Ex. 1 and 2 to Ex. 5-Ou Dep.; Ex. A to Ex. 7-
Haynes Dec. ¶ 7].  
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Medicaid patient, down from 20 days per year. Although this limit would have affected all 

Medicaid recipients, it would have had significantly greater deleterious consequences for 

Medicaid recipients with disabilities. In the year prior to the proposed limit, 27% of all users of 

hospital services with disabilities required more than 14 days of care, while only 8% of 

nondisabled users required more than 14 days of inpatient care—a more than threefold 

difference. The Supreme Court unanimously upheld Tennessee’s plan to reduce Medicaid 

expenditures, rejecting a claim that the plan violated the Rehabilitation Act.  

Choate rejected the contention that the Rehabilitation Act was intended to reach every 

case of disparate impact against people with disabilities. The Rehabilitation Act was intended to 

be kept “within manageable bounds.” Id. at 299. Therefore, the Act did not assure “equal 

results” for the disabled and non-disabled alike. Id. at 304. 

To the claim that the 14-day limit would not provide meaningful access, the Court 

responded that both disabled and non-disabled Medicaid recipients would receive 14 days of 

care: each, alike, had meaningful access to that benefit. Id., at 302. Key to the Court’s reasoning 

was the nature of the benefit in question: Tennessee had chosen to provide a limited benefit—14 

days of hospitalization—and this benefit was available to the disabled and nondisabled alike. Id.  

Similarly, in this case, the franchisees of the restaurants in question have chosen to offer 

their products on a limited basis during overnight hours, offering food only by delivery and 

drive-thru and closing their lobbies. These restaurants do not deny the disabled the opportunity to 

obtain food overnight. The disabled may order delivery (as Magee has done) or pick up food in 

the drive-thru as a passenger in a vehicle (as Magee also has done), or for those with disabilities 

who drive, as a driver in the drive-thru. Nondisabled individuals who are not in a vehicle, such as 

those without access to a vehicle or without a driver’s license, also cannot use the drive-thru. No 
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customer, nondisabled or disabled, can enter the restaurant for service when the lobby is closed. 

This is not the sort of harm the ADA seeks to prevent. 

The Seventh Circuit recently explained that it (and other circuits) follow the  

principle implicit in the Choate decision that the Rehabilitation Act helps disabled 
individuals obtain access to benefits only when they would have difficulty 
obtaining those benefits “by reason of” their disabilities, and not because of some 
quality that they share generally with the public. 
 

Reed v. Columbia St. Mary’s Hosp., slip op. at 22, No. 17-1469 (7th Cir. Feb. 8, 2019) (entirely 

quoting Wisconsin Commun. Svcs., Inc. v. City of Milwaukee, 465 F.3d 737, 748 (7th Cir. 2006)). 

Magee has meaningful access to the restaurant’s food overnight via delivery or as a 

passenger in a vehicle, just like nondisabled individuals without access to a vehicle; he does not 

claim any difficulty getting food by delivery or when he is in a vehicle. That is the end of the 

inquiry. But even if it were not, he claims difficulty only when he walks to the restaurant 

overnight and the lobby is closed. The lobby is closed to all customers, nondisabled and disabled 

alike. He does not have difficulty obtaining food “by reason of” his disability, but rather because 

of what he shares generally with the public: the inability to obtain counter service when the 

lobby is closed.24  

Magee claims a violation of the ADA because he cannot obtain food at the restaurant 

independently overnight (apparently ignoring the availability of delivery). But Young v. City of 

Claremore, 411 F. Supp. 2d 1295, 1313 (N.D. Okla. 2005), rejected a similar lack-of-independence 

claim. There, the plaintiff had cerebral palsy and used a golf cart to travel on city streets. The city had 

an ordinance banning golf carts on its streets but offered a van service (“Pelivan”) to transport people 

around the city during certain hours. The court rejected the plaintiff’s claim that the ban on golf carts 

violated the ADA because it prevented him from independently accessing city streets and from 

                                                 
24 The “by reason of”/“on the basis of” issue is discussed further in section III, below.  
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traveling at all hours. The court held that the plaintiff had meaningful access to city streets via the 

van service provided by the city even though it was offered only during certain hours. “Although 

Plaintiff is dissatisfied with the hours of Pelivan, Plaintiff is not entitled to every modification he 

requests but instead is entitled only to meaningful access.” Id. Magee even admits he is entitled only 

to some method of accessing the restaurant’s food, not his preferred method.  Pl. Opp. to Def.’s Mot. 

to Dismiss, at 14-15, ECF No. 29. 

When it comes to deciding whether a modification/accommodation to a public 

accommodation’s goods or services is required, the threshold question is whether the individual 

already has meaningful access. When an individual already has meaningful access, then no 

additional accommodation or policy modification, regardless of whether it is reasonable or not, 

need be provided. Medina v. City of Cape Coral, 2014 U.S. Dist. LEXIS 168680 (M.D. Fla. 

December 5, 2014).  

In the case of these franchised restaurants, Magee is able to obtain food from them by 

delivery or as a passenger in a vehicle. The ADA entitles persons with disabilities to reasonable 

accommodations, not to optimal ones finely tuned to their preferences. Since the restaurants 

already offer two means to obtain the restaurants’ products during overnight hours, providing 

free delivery or unlocking the restaurants’ lobby doors are not a necessary accommodation. 

Because the Unruh Act claims depend upon the existence of an ADA violation and there is no 

ADA violation, the Unruh claims also fail.  
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III. MAGEE CANNOT SUCCEED ON HIS CLAIMS BECAUSE HE CANNOT 
ESTABLISH THAT HIS DISABILITY WAS THE “BUT FOR” CAUSE OF HIS 
ALLEGED INABILITY TO BE SERVED 25 

 
McDonald’s denies that it discriminated against Magee.  But even if McDonald’s operated 

the restaurants in issue and even if Magee were denied meaningful access, he could still not prevail 

under the ADA.  To prevail under the ADA, Magee must prove that he was denied McDonald’s 

food “on the basis of disability.” 42 U.S.C. § 12182(a). The Seventh Circuit recently held in an ADA 

Title III case that the test for determining if a plaintiff has been discriminated against “on the basis of 

disability” is whether “but for” his disability, he would have been able to obtain the goods or 

services desired. A.H. by Holzmueller v. Illinois High Sch. Ass’n, 881 F.3d 587, 593 (7th Cir. 2018).  

In this case, the product desired by Magee was McDonald’s food. Setting aside the threshold 

matters that McDonald’s does not operate the franchised restaurants and that Magee was able to 

obtain McDonald’s food through Uber Eats and therefore had meaningful access, Magee cannot 

establish, as he must, that it was because of his blindness that he did not obtain the food that night.  

There was no discrimination, on the basis of disability or otherwise. 

The Metairie restaurant’s policy to close its lobby during overnight hours applies to all 

customers.26 From this perspective, Magee’s claim fails because the policy is a neutral policy applied 

to all customers, not just to those with disabilities. It is uncontroverted that Bardell’s policy at this 

particular restaurant to close the lobby overnight to all customers, not Magee’s blindness, precluded 

his entry to the restaurant on the occasion he complains of. Likewise, Bardell’s decision not to serve 

                                                 
25 This Court did not have the benefit of recent decisions from the Seventh Circuit and Northern District 
of Indiana, discussed infra, when it previously denied the causation portion of Defendants’ motion to 
dismiss. 
26 DSMF ¶¶ 12, 13 [Ex. 4-Bardell Dep. 11:7-22, 77:14-80:3; Ex. 9-Bardell Dec. ¶¶ 4, 5, 7]. 
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pedestrians in the drive-thru at his Metairie restaurant is applicable to all pedestrians, not just those 

with disabilities.27  

The Seventh Circuit also applied the “but for” test in Good Shepherd Manor Found. v. City 

of Momence, 323 F.3d 557 (7th Cir. 2003). There, the defendant city cut off the water supply to a 

group home for the disabled because the home failed to extend its water service line to the lot line, 

preventing the disabled individuals from living in the home. The Seventh Circuit held that the city’s 

action did not violate the ADA because it “did not hurt Plaintiff’s residents by reason of their 

handicap, but instead, hurt them solely by virtue of what they have in common with other people.” 

Id. at 561. The Court explained, “Cutting off water prevents anyone from living in a dwelling, not 

just handicapped people, and therefore the prohibitions found in the…ADA do not apply to this 

case.” Id. at 562. Accord, Stewart v. Parkview Hosp., Inc., 2017 WL 4764349, at *3 (N.D. Ind. 2017) 

(granting summary judgment for defendant in Title III case because plaintiff presented no evidence 

that a similarly situated nondisabled individual would have had access to the services refused to 

plaintiff).  

The “but for” causation test has been applied by other courts outside the Seventh Circuit as 

well. See e.g., Weinrich v. Los Angeles Cty. Metro. Transp. Auth., 114 F.3d 976, 978-79 (9th Cir. 

1997). There, the Ninth Circuit held that a transit system did not violate the ADA by requiring 

updated certification of a rider’s disability to qualify for its reduced fare program and denying his 

request for an exemption on the ground that he could not afford to pay a private doctor to recertify 

his disability. The court reasoned that the transit system’s denial of the requested exemption was not 

because of his disability, but because of his financial circumstances, and therefore the ADA did not 

apply.  

                                                 
27 DSMF ¶ 17 [Ex. 9-Bardell Dec. ¶ 8]. 
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Similarly, the policy at issue here to close the lobby at night prevents all customers from 

entering. The policy did not hurt Magee by reason of his disability, but instead hurt him solely by 

virtue of what he had in common with all customers. The same is true for the policy of not serving 

pedestrians in the drive-thru. 

IV.  MAGEE’S PROPOSED ACCOMMODATION IS UNREASONABLE AS A 
MATTER OF LAW 

 Even if the ADA applied to Magee’s situation, the modifications he proposes are 

unreasonable.  

The ADA has limits. Businesses are not required to change their policies and 
procedures in any way that would cause a “fundamental alteration” in the nature of 
their goods or services, would undermine safe operation of the business, or would cause 
a “direct threat” to the health or safety of others. 
 

https://www.ada.gov/reachingout/lesson12.htm, lesson 1, p. 2; 42 U.S.C. §§ 12182 (b)(2)(A) & (3). 

Magee has the burden of proving that the modification is reasonable. Johnson v. Gambrinus Co., 116 

F.3d 1052, 1059 (5th Cir. 1997); Colo. Cross Disability Coalition v. Hermanson Family Ltd. P’ship 

I, 264 F.3d 999, 1003-04 (10th Cir. 2001); Young v. Kali Hosp., Ltd., 2010 WL 3037017, *6 (S.D. 

Ohio). “An accommodation is unreasonable if it imposes significant financial or administrative costs, 

or it fundamentally alters the nature of the program or service.” A.H., 881 F.3d at 594; Buckles v. 

First Data Res., Inc., 176 F.3d 1098, 1101 (8th Cir. 1999). Magee’s proposed modification to create 

a new process for him to call in his order and have the door unlocked for him (the “call system”), and 

his alternative that McDonald’s reimburse him for the Uber Eats delivery charge so that delivery 

would be free to him, as described below, are unreasonable as a matter of law: his call system is 

missing essential elements, and would impose undue financial and administrative burdens, increase 

the risk to employee safety, and fundamentally alter the nature of the Restaurant’s late night services, 

while reimbursing him for a cost that all delivery customers pay is beyond the bounds of reasonable 
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accommodation under the ADA and would impose an unreasonable financial burden on the 

franchisees.  

 First, Magee proposes the creation of a new process whereby he would be assigned a special 

phone number and personal identification number (PIN), call into a newly established automated 

contact center when he wants McDonald’s food, place an order with the restaurant, and then appear 

at the locked restaurant lobby door. The three-person restaurant crew would then abandon serving the 

customers in the drive-thru and assembling delivery orders, as one crew member would watch the 

restaurant’s security camera monitors while another would unlock the lobby door, take cash from the 

individual, lock the door while making change, and unlock the door again to hand the change and 

food to the individual.28  

 It is uncontroverted that Magee’s proposal is materially incomplete.29 His experts did not get 

into the “particulars,” “specific details,” or a solution that should be implemented.30 His proposal 

fails to address: (i) how to validate that he is in fact the individual who is calling the restaurant, as 

there is no process to confirm that the special phone number and PIN have not been hacked or loaned 

out; (ii) how to validate that the individual who appears at any McDonald’s-branded restaurant is 

Magee (he claims he went to restaurants in California, not just a single restaurant near his home); (iii) 

how payments will be processed, which would entail unlocking and opening the door a second time 

to make change or return a credit card; and (iv) whether the existing security cameras and monitors 

are adequate for what is being proposed. Nor does the proposal consider the length of time the crew 

will need to deviate from their time-sensitive duties of servicing drive-thru customers and delivery 

                                                 
28 DSMF ¶ 53 [Ex. 14-Sem Dep. 95:16–96:15 and Ex. 2 thereto; Ex. 15-Bocklund Dep. 39:1-8 and Ex. 1 
thereto]. 
29 The analysis is limited to Magee’s obtaining service only at the three restaurants identified in the SAC.  
30 DSMF ¶ 54 [Ex. 14-Sem Dep. 147:24–148:14, 167:16-21; Ex. 15-Bocklund Dep. 44:13–45:22]. 
Magee’s “auto-attendant” system expert lacks sufficient information to recommend a particular solution. 
DSMF, ¶ 54 [Ex. 15-Bocklund Dep. 49:8-24]. 
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drivers in order to serve him.31 Magee’s proposal does not meet his burden of presenting a 

modification that is reasonable. Johnson, 116 F.3d at 1059. 

Second, Magee’s new ordering system is also unreasonable because it increases the risk to 

employees’ safety. Magee’s security expert states that, to be reasonable, a modification must allow 

Magee to be served “without making store employees less safe than they are at present.”32 But 

Magee’s proposed modification does make employees less safe. It involves unlocking and opening 

the lobby door that is presently always locked during overnight hours for the safe operation of the 

restaurant. Indisputably, this makes store employees less safe than they are now and “elevates the 

risk and increases the vulnerability exposure to criminal activity.”33 As a matter of law, this is an 

increased danger to the employees and is not required under the ADA. 42 U.S.C. § 12182(b)(3); 28 

C.F.R. § 36.208; Young v. City of Claremore, 411 F. Supp. 2d 1295, 1313 (N.D. Okla. 2005); Breece 

v. Alliance Tractor-Trailer Training II, 824 F. Supp. 576, 580 (E.D. Va. 1993). 

 Third, Magee’s new ordering system is unreasonable because it is undisputed that its costs 

significantly exceed the benefit. A.H. 881 F.3d at 594; Vande Zande v. Wis. Dep’t of Admin., 44 F.3d 

538, 548 (7th Cir. 1995); U.S. v. N. Ill. Special Recreation Ass’n, 168 F. Supp. 3d 1082, 1092 (N.D. 

Ill. 2016); Fulton v. Goord, 591 F.3d 37, 44 (2d Cir. 2009); Marshall v. N.Y. State Pub. High Sch. 

Athletic Ass’n, Inc., 290 F. Supp. 3d 187, 199 (W.D.N.Y. 2017). It is uncontroverted that if Magee’s 

proposal could be implemented broadly to all blind customers in the area and assuming blind 

                                                 
31 DSMF ¶ 54 [Ex. 14-Sem Dep. 132:4–134:23, 137:8–139:3, 141:9-21, 142:5-12, 148:16–149:24; Ex. 15-
Bocklund Dep. 65:9-12, 73:2-8]. 
32 DSMF ¶ 55 [Ex. 14-Sem Dep. 165:4-12 and Ex. 2 at 2].  
33 DSMF ¶ 57 [Ex. 16-D’Angelo Dep. 69:1-10 and Ex. 1 thereto at 8, 10]. Plaintiff’s expert merely 
asserts, on his say-so, without citing any standard or other support, that the modification would allow 
employees to be “reasonably safe” (DSMF ¶ 56 [Ex. 2, pp. 3, 4 to Ex. 14-Sem Dep.]). He does not (and 
cannot) dispute that locking the lobby door during overnight hours is a legitimate safety measure and that 
opening this door elevates the risk to the employees. DSMF ¶ 57 ([Ex. 16-D’Angelo Dep. 69:1-10 and 
Ex. 1 thereto at 8, 10]). He also concedes that every time the door is unlocked, a new security risk is 
created. DSMF ¶ 57 [Ex. 14-Sem Dep. 176:17–177:20]. 
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customers would be willing to walk up to a mile round trip during overnight hours, annual net 

revenue (sales less food costs) for the Restaurant would increase by $356, at most, suggesting 

relatively few new customers,34 while the costs of implementing the proposal would far exceed the 

net revenue. Magee’s auto-attendant expert estimates annual costs at the Metairie restaurant alone of 

around $800 for the necessary Internet service and about $540 for the automated call solution, or 

about $1,340 per year, exclusive of one-time capital investments (e.g., additional and upgraded 

security camera and monitors), or about 3.75 times the revenue generated.35 Adding an armed 

security guard, which would not be sufficient to maintain the existing level of safety,36 would 

cost an additional $48,412 per year, or about 140 times the revenue generated.37 Whether it is a 

nearly 4:1 or 140:1 cost-benefit ratio, the conclusion is the same: implementing Magee’s 

modification is unreasonable as a matter of law. This is all the more true because the restaurant’s 

food is already available round-the-clock to all customers on equal terms by delivery and as 

passengers in vehicles. 

 Fourth, Magee’s new ordering system is also unreasonable because it would fundamentally 

alter the nature of the nighttime service being provided by the restaurant. 42 U.S.C. 

§ 12182(b)(2)(A)(ii); A.H., 881 F.3d at 594. In considering whether a modification constitutes a 

fundamental alteration, the focus is on the principal service being provided and how that service is 

provided. Roberts v. KinderCare Learning Ctrs., Inc., 896 F. Supp. 921, 926 (D. Minn. 1995), aff’d, 

86 F.3d 844, 845 (8th Cir. 1996) (per curiam). KinderCare considered whether a child care service 

that provided group care was required under the ADA to provide one-on-one care to a child with a 

disability who required such service. The court held that no such obligation existed because 

                                                 
34 DSMF ¶ 58 [Ex. 1, pp. 2, 14 to Ex. 17-Bronars Dep.]. 
35 DSMF ¶ 59 [Ex. 1, pp. 3-6 to Ex. 17-Bronars Dep.]. 
36 See n. 33, supra. 
37 DSMF ¶ 60 [Ex. 9-Bardell Dec., ¶ 11]. 
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providing one-on-one care would fundamentally alter the service being offered. The court rejected 

plaintiff’s argument that because KinderCare is in the business of providing child care, requiring one-

on-one child care would not fundamentally alter its service, holding that “[w]hile requiring 

KinderCare to provide one-on-one child care would still leave it in the child-care business, it would 

fundamentally alter the nature of the service KinderCare provides.” Id. Similarly, requiring the 

restaurant to unlock its doors at night to serve Magee and other members of the putative class would 

fundamentally alter the nature of the limited late-night service it provides—serving customers via 

delivery or in vehicles in the drive-thru. That a fundamental alteration is being proposed is further 

confirmed by the fact that the new ordering system would require the introduction of new processes 

to identify Magee and allow him to order, pay for and obtain food, unique to him, that would make 

no use of the existing delivery service or drive-thru, but would require the restaurant employees to 

interrupt their drive-thru service and delivery-related duties. Accordingly, Magee’s proposed 

modification is not required. 42 U.S.C. § 12182(b)(2)(A)(ii). 

Fifth, Magee’s proposal that McDonald’s reimburse him for the Uber Eats delivery charge is 

not a reasonable accommodation under the ADA. McDonald’s has not identified any case holding 

that the ADA required a business to pay for a third party fee that is charged to all customers as a form 

of accommodation or policy modification. In Weinrich, discussed supra, the court did not require the 

transit system to allow a disabled individual to ride at a reduced fare because the individual otherwise 

would have had to pay for a medical certification of his disability. Furthermore, Magee ignores the 

fact that the restaurants about which he complains are owned and operated by independent business 

owners, the franchisees, and thus, he completely ignores the contractual relationship between the 

franchisees and Uber. It would be unreasonable to require McDonald’s to reimburse the delivery 

charge for a transaction between the franchisee, Uber, and their customer. Moreover, Magee’s 
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demand for reimbursement would also be unreasonable because the amount of the reimbursement 

would eliminate the profit of the franchisee on an average Uber Eats order.38   

V. ANY HARM SUFFERED BY MAGEE IN CALIFORNIA IS SELF-INFLICTED 
AND NOT ACTIONABLE UNDER THE UNRUH ACT 

Magee’s injury under the Unruh Act was self-inflicted. He has no family or friends in 

California and made the trip to California only as a result of his attorneys’ suggestion. His attorneys 

in this lawsuit paid for the airfare, hotel rooms and rental car for Magee and his sighted friend, 

Wayne Messina, to go to California, and drafted a list of up to nine McDonald’s-branded restaurants 

at which Magee was to attempt to use the drive-thru as a pedestrian. 39 

Magee travelled to each of the California McDonald’s-branded restaurants he visited as a 

passenger in a car with Messina. Instead of going through the drive-thru in the car, where Magee 

knew he would be served, he deliberately had the car park near each restaurant, got out of the car, 

and walked up to the drive-thru.40 Any harm Magee suffered in California thus was self-inflicted and 

cannot support constitutional standing, warranting entry of summary judgment against him. Clapper 

v. Amnesty Int’l USA, 568 U.S. 398, 416 (2013); accord, Parvati Corp. v. City of Oak Forest, 630 

F.3d 512, 518 (7th Cir. 2010); Wiegel v. Stork Craft Mfg., Inc., 891 F. Supp. 2d 941, 943 (N.D. Ill. 

2012).  

VI. MAGEE WAS NEVER THE VICTIM OF DISCRIMINATION 

Magee’s Unruh Act claim is premised in part on an underlying violation of the ADA. SAC 

¶ 78; Cal. Civ. Code § 51(f). His inability to succeed on his ADA claim means he cannot succeed on 

this Unruh Act claim. To the extent Magee asserts an Unruh Act claim that is not predicated on an 

                                                 
38 DSMF ¶67 [Ex. 18-Lord Dep. 11:4-13:14 (filed under seal)]. 
39 DSMF ¶¶ 25-36 [Ex. 10-Magee Dep. 64:7-22, 66:6-19, 67:3-15, 69:5-14, 70:13-23, 118:9–119:3; Ex. 
11-Magee Dec. ¶¶ 21- 22; Ex. 12-Stipulation ¶¶ 1-4 and Exhibits thereto]. 
40 DSMF ¶¶ 43, 48 [Ex. 10-Magee Dep. 104:7–105:9, 125:10–130:7, 136:14–140:23, 142:12-15; Ex. 13- 
Messina Dep. 42:6–46:14]. 
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ADA violation, he must prove intentional discrimination. Munson v. Del Taco, Inc., 208 P.3d 623, 

624-25 (Cal. 2009).  

Absent an ADA violation, “[a] policy that is neutral on its face is not actionable under the 

Unruh Act, even when it has a disproportionate impact on a protected class.” Turner v. Ass’n of Am. 

Med. Colls., 85 Cal. Rptr. 3d 94, 100 (2008); Cal. Civ. Code § 51 (c). The alleged policies of the 

California restaurants are neutral on their face. Thus, Magee did not suffer an injury-in-fact under the 

Unruh Act and has no constitutional or statutory standing. Angelucci v. Century Supper Club, 59 Cal. 

Rptr. 3d 142, 153 (Cal. 2007). 

Further, Magee must be a bona fide customer for the Unruh Act to apply—someone who is 

intent on using the business’ products and services in the manner they are offered to the public. White 

v. Square, Inc., 2018 WL 2750938, at *6 (9th Cir. 2018) (citing cases). But Magee had no interest in 

buying food in the manner offered at these restaurants. He had a list from his attorneys of several 

McDonald’s-branded restaurants that he and Messina drove to one right after the other.41 He went to 

those restaurants as a passenger in a car and could have obtained food in the drive-thru in that car if 

he were interested in food. Instead, he deliberately got out of the car near the restaurants and walked 

through the drive-thru. When denied service in the drive-thru as a pedestrian, he got back in the car 

instead of having the car go through the drive-thru to get food.42 And even when a restaurant offered 

to take his order while he was on foot, he declined the offer.43 Thus, Magee was never a bona fide 

customer and the Unruh Act does not apply.  

                                                 
41 DSMF ¶¶ 37-40 [Ex. 10-Magee Dep. 73:17–75:4, 77:7-9, 80:7-12, 81:8-11, 82:19-21, 83:2–84:24, 89; 
Ex. 13 – Messina Dep. 41:19–42:5, 49:11-23, 51:23–52:16, 69:14-24]. 
42 DSMF ¶ 48 [Ex. 10-Magee Dep. 130:17-22, 142:12-17]. 
43 DSMF ¶ 49 [Ex. 13-Messina Dep. 55:14-25]. 
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CONCLUSION 

 Entry of summary judgment in favor of McDonald’s USA, LLC is warranted.  
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