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INTRODUCTION 

Bayou Bridge Pipeline, LLC respectfully moves for a stay pending appeal of this Court’s 

February 23, 2018 order granting a preliminary injunction and enjoining Bayou Bridge from 

“taking any further action on this project to prevent further irreparable harm until this matter can 

be tried on the merits.”  Rec. Doc. No. 81 at 2.  The Court stated that it “will issue detailed 

reasons … as soon as possible.”  Id.  A stay pending appeal is warranted because the Court’s 

order is contrary to the Federal Rules of Civil Procedure and has already caused and will 

continue to cause irreparable harm to Bayou Bridge.  In view of that harm, the company requests 

that the Court resolve this motion by the close of business Tuesday, February 27, 2018, so that 

Bayou Bridge can promptly seek relief in the Fifth Circuit if necessary.  See Fed. R. App. P. 

8(a)(1) (party seeking stay pending appeal must “ordinarily move first in the district court”).1

ARGUMENT 

Under Federal Rule of Civil Procedure 62(c), this Court may “suspend … an injunction” 

during the pendency of an appeal from the grant of that injunction.  In this regard, the Court 

considers “(1) whether the stay applicant has made a strong showing that he is likely to succeed 

on the merits; (2) whether the applicant will be irreparably injured absent a stay; (3) whether 

issuance of the stay will substantially injure the other parties interested in the proceeding; and (4) 

where the public interest lies.”  Nken v. Holder, 556 U.S. 418, 434 (2009) (citation omitted).  

“The first two factors … are the most critical” and with the other factors favor a stay here.  Id.

I. Bayou Bridge Is Likely To Succeed On The Merits Of Its Appeal.   

Bayou Bridge has demonstrated a strong likelihood of success on the merits of its appeal 

because the Court’s order violates the Federal Rules of Civil Procedure.  Rule 65(d)(1) says that 

1 Bayou Bridge is filing a notice of appeal contemporaneously with this motion.   
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“[e]very order granting an injunction … must:  (A) state the reasons why it issued; (B) state its 

terms specifically; and (C) describe in reasonable detail … the act or acts restrained or required.”  

Rule 52(a)(2) says that “[i]n granting or refusing an interlocutory injunction, the court must 

similarly state the findings and conclusions that support its action.”  These provisions “are no 

mere technical requirements,” but are designed “to prevent uncertainty and confusion on the part 

of those faced with injunctive orders.”  Schmidt v. Lessard, 414 U.S. 473, 476 (1974); see also 

Pasadena City Bd. of Ed. v. Spangler, 427 U.S. 424, 438-39 (1976).  They are therefore 

“mandatory, and even emergency conditions have not warranted a departure from them[.]”  11A 

Charles Alan Wright & Arthur R. Miller, Federal Practice & Procedure § 2955 (3d ed. 2017); see 

also Brown v. Sacher, 53 F. Supp. 77, 79 (S.D.N.Y. 1943) (World War II).  

The Court’s order—by its own admission—violates these requirements.  It offers no 

reasons why an injunction should issue, nor any findings and conclusions in support, but only the 

promise that reasons will come “as soon as possible.”  Rec. Doc. No. 81 at 2.  The order also 

fails to “state its terms specifically” and “describe in reasonable detail … the act or acts 

restrained or required.”  Fed. R. Civ. P. 65(d)(1)(B)-(C).  It enjoins in only the most general 

terms “further action on this project.”  Rec. Doc. No. 81 at 2.  Bayou Bridge must therefore look 

to the scope of the injunction requested to determine that it applies only to work in the 

Atchafalaya Basin—the only relief Plaintiffs have ever sought.  Rec. Doc. No. 15-1 at 10, 38; 

Rec. Doc. Nos. 15 & 15-48; Rec. Doc. No. 43-8 at 34.  Any other reading would expose yet 

another legal defect—that the injunction is overbroad.  A “district court must narrowly tailor an 

injunction to remedy the specific action which gives rise to the order” as “dictated by the extent 

of the violation established.”  John Doe #1 v. Veneman, 380 F.3d 807, 818 (5th Cir. 2004) 

(citation omitted).  Plaintiffs sought “a preliminary injunction directing the Corps to withdraw 
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the Permit, to the extent it authorizes activities in the Atchafalaya Basin,” and they conceded that 

“[c]onstruction outside the Basin could proceed within the limits of the law.”  Rec. Doc. No. 15-

1 at 10, 38 (emphasis added); see also Rec. Doc. Nos. 15 & 15-48 (requesting relief “as applied” 

to the Basin); Rec. Doc. No. 43-8 at 34 (Plaintiffs’ “injunction request extends only through the 

Basin, not to other areas where the pipeline would operate.”); Rec. Doc. No. 75 at 2 (“Plaintiffs 

seek and have satisfied all the criteria for issuance of an appropriately tailored, narrow injunction 

in the Basin.”).  Plaintiffs’ request reflected that their claims were all confined to the Basin—the 

Corps allegedly failed to explain the risks of an oil spill within the Basin, failed to explain 

noncompliance with permit conditions within the Basin, and failed to explain mitigation of 

impacts within the Basin.   

An order that violates any of these rules must be vacated on appeal.  See, e.g., Landmark 

Land Co., Inc. v. Office of Thrift Supervision, 990 F.2d 807, 811 (5th Cir. 1993) (vacating 

preliminary injunction where “the district court did not comply with Federal Rules of Civil 

Procedure 52(a) and 65(d)”); Prof’l Plan Examiners of N.J., Inc. v. Lefante, 750 F.2d 282, 289 

(3d Cir. 1984) (“[I]f the record does not provide a sufficient basis to ascertain the legal and 

factual grounds for issuing the injunction or if the findings ‘are inadequate to explain the basis 

for that ruling or to permit judicial review’ the appellate court must vacate the injunction[.]”) 

(citation omitted); Veneman, 380 F.3d at 821 (vacating overbroad injunction).  Thus, Bayou 

Bridge is likely to prevail on its appeal from the Court’s order, which enjoins conduct in the 

absence (for an unknown period of time) of any of the required reasons.     

II. Bayou Bridge Will Suffer Irreparable Harm.   

The uncontroverted record evidence is that Bayou Bridge will suffer $950,000 in harm 

per day (or $1.675 million per day if the Court inexplicably enjoined all construction).  Interv-19 

¶ 18 (Frey).  Plaintiffs did not submit any evidence to the contrary and waived their right to 
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cross-examine Bayou Bridge’s declarants.  Plaintiffs did assert during argument that the above 

figures could not be accurate because, in aggregate, those costs would approach or surpass the 

estimated total cost of the pipeline.  That argument is irrelevant and misunderstands the harm 

Bayou Bridge will incur from an injunction.  The uncontested costs in the record  are solely those 

amounts that Bayou Bridge’s construction contracts specify for the retention of workers and 

equipment, so the total amount of these over a similar or longer period than it would take to 

complete the pipeline would approach the total cost of constructing the pipeline.  Of course, 

Bayou Bridge’s contractors will also shortly need to begin reducing their workforces and 

expenditures, causing the loss of hundreds or thousands of jobs in Louisiana.  See, e.g., Interv-20 

¶¶ 11-13, 18 (Meier).  Moreover, Plaintiffs conceded in their reply brief that the injunction 

would cost Bayou Bridge and its contractors.  See Rec. Doc. No. 75 (“Nor do Plaintiffs believe 

that an injunction would be cost- or consequence-free for [Bayou Bridge] or its contractors.”).  

Thus, by any measure of the record, the harm to Bayou Bridge and its contractors is significant, 

and regardless of the precise magnitude, irreparable.   

That is because the Court did not require Plaintiffs to post a bond.  Under Federal Rule of 

Civil Procedure 65(c), a court “may issue a preliminary injunction … only if the movant gives 

security in an amount that the court considers proper to pay the costs and damages sustained by 

any party found to have been wrongfully enjoined.”  This Rule “assures the enjoined party that it 

may readily collect damages from the funds posted … in the event that it was wrongfully 

enjoined.”  Continuum Co. v. Incepts, Inc., 873 F.2d 801, 803 (5th Cir. 1989).  And recovery on 

a bond is the exclusive remedy for obtaining damages on account of being wrongfully enjoined.  

As the Fifth Circuit has put it, “no bond, no damages.”  In re Ladner, 799 F.2d 1023, 1026 (5th 
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Cir. 1986); see also Continuum, 873 F.2d at 804 (recovery of damages “restrict[ed] … to the 

bond amount”). 

Thus, in dispensing with a bond, the Court eliminated Bayou Bridge’s exclusive remedy 

to recover damages if it is later found to have been wrongfully enjoined, which renders that harm 

irreparable.  For example, an inadequate bond “produces irreparable injury, because the damages 

for an erroneous preliminary injunction cannot exceed the amount of the bond.”  Mead Johnson 

& Co. v. Abbott Labs., 201 F.3d 883, 888 (7th Cir. 2000); see also Nichols v. Alcatel USA, Inc., 

532 F.3d 364, 379 (5th Cir. 2008) (inadequate bond “insufficient to compensate” the enjoined 

party “for any damages it has suffered” if it “ultimately prevails”).  And the same goes for no 

bond at all.  The absence of any remedy to recover damages distinguishes this case from those 

where monetary harm is not irreparable because of the “possibility that adequate compensatory 

or other corrective relief will be available at a later date”—that possibility is gone.  Enterprise 

Int’l, Inc. v. Corporacion Estatal Petrolera Ecuatoriana, 762 F.2d 464, 473 (5th Cir. 1985).  

Indeed, mere“[d]ifficulty in collecting a damage judgment” down the line “may support a claim 

of irreparable injury”; the impossibility on display here removes any doubt.  Fed. Sav. & Loan 

Ins. Corp. v. Dixon, 835 F.2d 554, 560 n.1 (5th Cir. 1987) (citation omitted).   

Bayou Bridge is therefore suffering, and will continue to suffer, irreparable harm on 

account of the injunction given the Court’s failure to require a bond.  That is true even if the 

Court did not err in failing to do so.  However, Bayou Bridge maintains that the plain terms of 

Rule 65(c) require a bond and that the Court’s order should be vacated on that ground too.  See 

Frank’s GMC Truck Ctr., Inc. v. Gen. Motors Corp., 847 F.2d 100, 103 (3d Cir. 1988) 

(“[A]bsent circumstances where there is no risk of monetary loss to the defendant, the failure of 

a district court to require a successful applicant to post a bond constitutes reversible error.”); 
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Habitat Educ. Ctr. v. U.S. Forest Serv., 607 F.3d 453, 459–60 (7th Cir. 2010) (rejecting notion 

that non-profit organizations should be exempt from bond requirements of Rule 65(c)).  Despite 

having the opportunity, Plaintiffs submitted no evidence into the hearing record that would 

justify dispensing with a bond.  For that reason alone, the Court erred.2

III. A Stay Will Not Substantially Injure Plaintiffs.   

This Court did not specify what irreparable harm to Plaintiffs supported its injunction.  

The primary harm that Plaintiffs have asserted is the loss of cypress trees.  Even if this harm is 

irreparable, and it is not, it is respectfully not substantial.  By the admission of Plaintiffs’ witness 

Scott Eustis at the hearing, the Basin spans 1.4 million acres, roughly two-thirds of which is 

covered by cypress-tupelo swamp.  Eustis further testified that construction would impact some 

300 acres of cypress-tupelo swamp in the Basin—or 0.03% of that swamp in the Basin.  The 

harm is smaller still when limited to old-growth cypress trees.  Bayou Bridge has identified five 

such trees within the permanent or temporary right-of-way.  Interv-21 ¶ 10 (Peters).  Plaintiffs 

asserted at the hearing that there are 17—or 0.003% of old-growth cypress trees in the Basin 

(using Plaintiffs’ numbers).  Either way, the harm is remarkably small in context of the Basin as 

a whole and even then is minimized by the comprehensive mitigation the Corps ordered to offset 

2 Any notion that the Plaintiffs and their members are unable to post a bond is belied by their 
own statements and the uncontested evidence in the record.  For example, Plaintiff Sierra 
Club and its Delta Chapter have access to more than $125 million in liquid assets from the 
Sierra Club Foundation—Plaintiff Sierra Club’s financial sponsor—plus the ability to receive 
additional contributions from its members and affiliates.  Rec. Doc. No. 36 at 35.  Similarly, 
it is uncontested that Plaintiff Louisiana Crawfish Producers Association – West is a 
commercial organization whose members could contribute to a bond.  Id. at 35-36.  Indeed, 
Plaintiffs assert that the Mississippi River delta—of which the Atchafalaya Basin is the 
“crown jewel”—contributes as much as “$1.3 trillion per year in economic benefits to the 
state of Louisiana.”  Rec. Doc. No. 43-8 at 32 (emphasis added).  If Plaintiffs, their affiliates, 
and their members enjoy just 1/100 of one percent of those Louisiana-only benefits each 
year, they can easily contribute to a bond.
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the loss of wetland functions owing to construction.  Whatever numbers the Court uses, the 

impact is too small to substantially injure Plaintiffs.  Once again, Bayou Bridge does not 

question the sincerity of Plaintiffs’ assertions of harm, only the magnitude of that harm when 

placed in context.   

IV. The Public Interest Favors A Stay.   

Bayou Bridge has already explained how construction of the pipeline serves the public 

interest in terms of energy development, jobs, tax revenue, and so forth.  But there is also a 

“publi[c] interest in ensuring compliance with the rules of procedure.”  Fleming & Assocs. v. 

Newby & Tittle, 529 F.3d 631, 641 (5th Cir. 2008) (citation omitted).  The Federal Rules of Civil 

Procedure promote “the just, speedy, and inexpensive determination of every action and 

proceeding,” Fed. R. Civ. P. 1, and the principles underlying Rule 65(d) ensure “basic fairness” 

given the “threat of judicial punishment,” and are necessary for “informed and intelligent 

appellate review.”  Schmidt, 414 U.S. at 476-77.  The public interest would therefore be served 

by the stay of an injunction that violates the Rules.   

CONCLUSION 

The Court should stay the preliminary injunction pending appeal.   

[Signatures on following page.] 
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