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UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF FLORIDA 

FORT LAUDERDALE DIVISION 

 

AMERICAN SOUTHERN INSURANCE 

COMPANY,  

 

Plaintiff,  

 

v.  

 

POWERCOM, LLC, and LARRY B. 

STAMPER, 

 

Defendants. 

 

 

 

 

 

Case No.: 

              

 

COMPLAINT 
              

 

 COMES NOW, Plaintiff, American Southern Insurance Company (“American 

Southern”) and for its Complaint against Defendants, Powercom, LLC (“Powercom”) and Larry 

B. Stamper (“Stamper”) (collectively, the Defendants are the “Indemnitors”), states as follows: 

PARTIES 

1. American Southern is a corporation organized under the laws of the State of 

Kansas with its principal place of business located in Atlanta, Georgia, and authorized to do 

business in the State of Florida. 

2. Powercom is a limited liability company organized under the laws of the State of 

Florida, with its principal place of business located in Pompano Beach, Florida.  

3. Mr. Stamper is an individual and resident of the State of Florida who, upon 

information and belief, is domiciled within the geographic boundaries of the Southern District of 

Florida.  
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JURISDICTION 

4. This Court has jurisdiction over this cause under 28 U.S.C. § 1332(a)(1) in that 

the matter in controversy, exclusive of interests and costs, exceeds the sum or value of 

$75,000.00 and is between citizens of different states.  

VENUE 

5. Venue is proper in this Court under 28 U.S.C. § 1391 because Powercom has its 

principal place of business in the Southern District of Florida; Mr. Stamper, upon information 

and belief, is domiciled within the geographic boundaries of the Southern District of Florida; and 

the acts and omissions giving rise to American Southern’s causes of action occurred within the 

Southern District of Florida.  

FACTS 

6. As part of its business, American Southern issues subcontract performance and 

payment surety bonds for selected construction subcontractors in the State of Florida.  

7. Powercom is a subcontractor that required surety performance and payment bonds 

on various construction projects.  

The Indemnity Agreement 

8. On or about July 31, 2013, before American Southern issued any bond naming 

Powercom as a principal, the Indemnitors each executed a General Agreement of Indemnity (the 

“GAI”). A copy of the GAI is attached hereto and fully incorporated herein as Exhibit A. 

9. The Indemnitors’ execution of the GAI was an inducement for American 

Southern to execute and issue bonds for various projects on behalf of Powercom.  

10. The execution of the GAI and the Indemnitors’ undertaking of the various 

responsibilities and obligations contained therein were absolute conditions precedent to 
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American Southern issuing any bond naming Powercom as a principal. 

11. Under the GAI, American Southern is the “Surety.” 

12. The GAI defines the term “Bond” as “[a]ny contractual obligation undertaken by 

the Surety . . . .”  

13. According to the GAI’s terms, the Indemnitors specifically agreed, in part, to the 

following: 

The Indemnitors agree and bind themselves, their heirs, executors, administrators, 

successors and assigns, jointly and severally, to indemnify and save harmless 

Surety from and against any and all liability, loss, costs, damages or expenses 
of whatever nature or kind and arising out of or in any way connected with such 

Bonds, including but not limited to fees of attorneys and other expenses, cost and 

fees of investigation, adjustment of claims, procuring or attempting to procure the 

discharge of such bonds and attempting to recover losses or expenses from 

Indemnitors or third parties, whether the Surety shall have paid or incurred same, 

as aforesaid.  

 

(emphasis added). 

 

14. The Indemnitors further agreed,  

Surety shall have the right in its sole discretion to determine whether any suits 

or claims shall be paid, compromised, defended, prosecuted or appealed and to 

payout such sums as it deems necessary to accomplish any of those purposes and 

its determination as to whether such suit or claim should be settled or defended 

shall be binding and conclusive on Indemnitors. Surety shall have the right to 

incur such expenses in handling a claim as it shall deem necessary, including but 

not limited to the expense for investigative, accounting, engineering and legal 

services . . . . In any claim or suit hereunder, an itemized statement of aforesaid 

loss and expense, sworn to by an officer or agent of Surety, or the vouchers or 

other evidence of disbursement by Surety, shall be prima facie evidence of the 

fact and extent of the liability hereunder of Indemnitors. 

 

(emphasis added). 

 

15. The Indemnitors further agreed,  

Surety shall have the right to reimbursement of its expenses, premiums and 

attorneys’ fees hereunder, irrespective of whether any Bond loss payment has 

been made by Surety. If the Surety has cause to enforce the terms of this 

Indemnity Agreement by filing suit against Indemnitors to recover sums due 
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under this Agreement, it is understood by the Principal and Indemnitors that the 

Surety may recover its further expenses of such litigation, accrued interest and 

including 25% of such sums as attorneys’ fees. Any debt accrued by the Surety, 

on behalf of Principal and Indemnitors will accrue interest at 12% per annum. 

 

(emphasis added). 

 

16. The Indemnitors further agreed,  

Surety shall have the right, and is hereby authorized, but not required, to defend 

in the name of Principal, or in the name of Principal to adjust, settle or 

compromise any claim demand, suit or judgment upon any of said Bonds unless 

Indemnitors shall in writing, request Surety to litigate such claim or demand, or to 

defend such suit, or to appeal from such judgment, or otherwise to resist any such, 

and shall, as a condition precedent, first deposit with Surety satisfactory collateral 

sufficient to pay on a current basis all expenses of such litigation, defense or 

appeal, including attorneys’ fees, and to pay any judgment or judgments rendered 

or that may be rendered, plus interest, costs, expenses and attorneys’ fees thereon.  

 

(emphasis added). 

 

17. The Indemnitors further agreed, 

If Surety shall deem itself insecure or be required to or shall in its sole discretion 

deem it necessary to pay for or to set up a reserve in any amount to cover any 

actual, contingent or potential claim or claims, loss, costs, attorneys’ fees or other 

expenses of any kind under or because of any Bonds executed by or for any 

Principal, or for any reason whatsoever shall find it necessary to pay the costs to 

defend, settle, compromise or adjust any such claims, including attorneys’ fees. 

Indemnitors will immediately, upon demand, deposit with Surety funds in the 

amount of such reserve and any increase thereof, such funds to be held by Surety 

as collateral, or in the amount of such payments to be used by Surety in the 

payment, settlement, compromise or adjusting of any such claims, including any 

attorneys’ fees, costs or expenses related thereto or the amount of such payments 

to be retained by Surety as reimbursement therefore. Surety shall have no 

obligation to invest, or to provide a return on, the deposit.  

 

18. The Indemnitors further agreed,  

Surety shall have the right, but not the duty, to defend or to intervene, in the name 

of Principal, in any action at law or in equity brought by any party in which the 

allegation is made, either expressly or implied, that Principal has failed to perform 

any contract or other duties or obligations, the performance of which are secured 

by any Bond covered by this Agreement. 

 

19. The Indemnitors further agreed,  
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The Principal agrees and hereby expressly declares that all funds due or to 

become due under any Contract covered by a Bond are trust funds, whether in the 

possession of the Principal or another, for the benefit and payment of all persons 

to whom the Principal incurs obligations in the performance of such Contract, for 

which the Surety would be liable under the Bond. If the Surety discharges any 

such obligation, it shall be entitled to assert the claim of such person to the trust 

funds. Principal shall, upon demand of the Surety and in implementation of said 

trust, set up a separate account, which account or accounts shall be designated as a 

trust account or accounts for the deposit of such trust funds, and shall deposit 

therein all monies received pursuant to said contract or contracts. Withdrawals 

from such account shall be by check or similar instrument signed by the Principal 

and countersigned by the representative of the Surety. Said trust or trusts shall 

terminate on the payment by Principal of all the contractual obligations for the 

payment of which the trust or trusts are hereby created or upon the expiration of 

20 years from the date hereof, whichever shall first occur. The Principal agrees 

and hereby expressly declares that title to all materials and supplies specially 

ordered or fabricated for any contract covered by a Bond shall be held in trust for 

the benefit of the owner of the improvement being constructed, or the Surety, as 

their interests may appear, and that possession of such material shall be subject to 

the direction of owner and Surety. 

 

20. The GAI is unequivocal and specific in setting forth the Indemnitors’ obligations 

to indemnify and save harmless American Southern from and against any and all liability, loss, 

costs, damages or expenses of whatever nature or kind and arising out of or in any way 

connected with any bonds issued by American Southern. 

The Bonded Projects 

21. On or about August 31, 2016, in reliance on the GAI and the Indemnitors’ 

promises contained therein, and at the request of one or more of the Indemnitors, American 

Southern issued subcontract payment and performance bonds naming Powercom as principal and 

Kailas Contractors (“Kailas”) as obligee. 

22. American Southern issued these bonds to guarantee Powercom’s obligations in 

performing under its subcontract with Kailas for the project referred to as the Miramar Regional 

Park Parking and Drainage Improvements Project (the “Miramar Project”). Copies of the bonds 

issued for the Miramar Project (the “Miramar Bonds”) are attached hereto as Exhibit B. 
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23. On or about October 27, 2016,  in reliance on the GAI and the Indemnitors’ 

promises contained therein, and at the request of one or more of the Indemnitors, American 

Southern issued subcontract payment and performance bonds naming Powercom as principal and 

Florida Design Contractors, Inc. (“Florida Design”) as obligee.  

24. American Southern issued these bonds to guarantee Powercom’s obligations in 

performing under its subcontract with Florida Design for the project referred to as the Broward 

3A Lime Process Demolition – Electrical (the “Broward Project”). Copies of the bonds issued 

for the Broward Project (the “Broward Bonds”) are attached hereto as Exhibit C. Hereinafter, 

the Miramar Bonds and the Broward Bonds are collectively referred to as the “Bonds.” 

The Claims Asserted and the Indemnitors’ Defaults or Breaches 

25. On or about January 26, 2017, Electrical Supplies, Inc. made a claim for payment 

against the Miramar Bonds.  

26. On or about July 28, 2017, Consolidated Electrical Distributors, Inc. made a claim 

for payment against the Broward Bonds.  

27. Powercom ignored and/or rejected American Southern’s demands for funds to pay 

the claims of Electrical Supplies, Inc. and Consolidated Electrical Distributors, Inc. 

28. American Southern notified the Indemnitors of American Southern’s substantial 

liability for losses and expenses incurred as a result of Powercom’s failures to pay amounts due 

to and claimed by Electrical Supplies, Inc. and Consolidated Electrical Distributors, Inc. 

American Southern further demanded that the Indemnitors indemnify and hold American 

Southern harmless for those claims.  

29. On or about July 25, 2017, the Indemnitors admitted liability for and consented to 

American Southern’s payment of Electrical Supplies, Inc.’s claim against the Miramar Bonds in 
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the amount of $92,544.82.  

30. On or about July 27, 2017, in accordance with the terms of the GAI, American 

Southern settled Electrical Supplies, Inc.’s claim against the Miramar Bonds for the amount of 

$92,544.82. A copy of the settlement check to Electrical Supplies, Inc. is attached hereto as 

Exhibit D.  

31. On or about December 6, 2017, the Indemnitors consented to American 

Southern’s paying Consolidated Electrical Distributors, Inc.’s claim in the amount of $38,021.49. 

32. On or about December 6, 2017, in accordance with the terms of the GAI, 

American Southern settled Consolidated Electrical Distributors, Inc.’s claim against the Broward 

Bonds for the amount of $38,021.49. A copy of the settlement check to Consolidated Electrical 

Distributors, Inc. is attached hereto as Exhibit E.    

33. On or about August 31, 2018, American Southern gave notice to the Indemnitors 

of their joint and several responsibilities to remit to American Southern the sum of the settlement 

payments, and requested payment of that amount by September 7, 2018. A copy of the “Demand 

Letter” is attached hereto as Exhibit F.  

34. On or about September 4, 2018, Indemnitors received the Demand Letter as 

evidenced by certified mail return receipts; copies of which are attached hereto as Exhibit G. 

35. The Indemnitors neither responded to the Demand Letter, nor made the demanded 

payment and reimbursement to American Southern. 

36. American Southern has demanded that the Indemnitors indemnify and hold 

harmless American Southern. 

37. American Southern has incurred losses and expenses, including, without 

limitation, investigative costs and expenses in responding to the claims against the Bonds.  
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38. The Indemnitors have failed and/or refused to indemnify and hold harmless 

American Southern as is required by the GAI.  

39. The Indemnitors’ failures to honor and fulfill their obligations under the GAI 

constitute defaults under or breaches of the GAI.  

40. American Southern has retained the undersigned attorneys to represent it in this 

action, and is obligated to pay these attorneys a reasonable fee for their services rendered and for 

costs and expenses incurred.  

41. Pursuant to the GAI and applicable law, the Indemnitors are responsible for 

paying, among other things, American Southern’s legal fees incurred in this action, plus court 

costs and interest.  

42. All conditions precedent to maintaining this action have occurred, been excused, 

or otherwise been waived.  

COUNT I – BREACH OF CONTRACT AGAINST THE INDEMNITORS 

 

43. American Southern adopts and incorporates the allegations of Paragraphs 1 

through 42 as if herein fully set forth.  

44. Powercom’s failing to pay amounts due to Electrical Supplies, Inc. for labor, 

materials, supplies and/or equipment which Powercom used on the Miramar Project which 

failure to pay resulted in a claim against the Miramar Bonds and a loss to American Southern is a 

default under or breach of the GAI for which default or breach the Indemnitors’ are liable under 

the terms of the GAI. 

45. Powercom’s failing to pay amounts due to Consolidated Electrical Distributors, 

Inc. for labor, materials, supplies and/or equipment which Powercom used on the Broward 

Project which failure to pay resulted in a claim against the Broward Bonds and a loss to 
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American Southern is a default under or breach of the GAI for which default or breach the 

Indemnitors’ are liable under the terms of the GAI.  

46. The Indemnitors’ failures or refusals to indemnify and hold harmless American 

Southern any and all liability, loss, costs, damages or expenses of whatever nature or kind and 

arising out of or in any way connected to the Bonds is a default under or breach of the GAI for 

which default or breach the Indemnitors’ are liable under the terms of the GAI.  

47. As a result of the Indemnitors’ breaches of or defaults under the GAI, American 

Southern has suffered losses, costs, damages, attorneys’ fees, disbursements, expenses, and 

investigative costs resulting from American Southern’s issuance of the Bonds and in connection 

with the GAI.  

48. The Indemnitors have ignored their contractual indemnification obligations and 

have failed and/or refused to honor their indemnity obligations as described above.  

49. Pursuant to the express terms of the GAI and applicable law, American Southern 

is entitled to an award of its losses, costs, expenses, interest, and attorneys’ fees that it incurs in 

connection with the Bonds or the GAI, including in bringing and pursuing this action to enforce 

the GAI, and for any liability existing against American Southern by reason of having issued the 

Bonds.  

 WHEREFORE, American Southern demands judgment against the Indemnitors, jointly 

and severally, for damages, costs of this action, prejudgment interest, attorneys’ fees, and 

expenses, and such other and further relief as the Court deems just and proper. 

Dated: September 19, 2018.  
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GURLEY & ASSOCIATES 

 

/s/ David E. Gurley       

David E. Gurley (Fla. Bar No.: 0402214) 

Michael A. Fant (Fla. Bar. No.: 0100713) 

601 South Osprey Avenue 

Sarasota, Florida 34236 

Telephone: (941) 365-4501  

Facsimile: (941) 365-2916 

dgurley@gurleyassociates.com 

mfant@gurleyassociates.com 

eservice@gurleyassociates.com 

 

Attorneys for American Southern Insurance 

Company 
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