
IN THE UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

  

JASON GONZALES,  ) 

  )  

                           Plaintiff, )    

 v.  ) 

  )  Case No. 16 cv7915 

MICHAEL J. MADIGAN, et al.  ) 

  )  Judge Matthew F. Kennelly 

 Defendants. ) 

  

PLAINTIFF’S MEMORANDUM OF LAW IN OPPOSITION TO  

DEFENDANTS’ JOINT MOTION FOR SUMMARY JUDGMENT 

  

NOW COMES Plaintiff, JASON GONZALES, by and through his attorneys, and for his 

Memorandum in Opposition to Defendants’ Motion for Summary Judgment states as follows:  

SUMMARY 

Summary judgment must be denied because (1) the facts revealed in discovery 

demonstrate that Defendant Michael Madigan and his minions created the sham candidacies of 

Graciela Rodriguez and Joe Barboza; and (2) under federal and Illinois law Plaintiff holds a 

claim for money damages for both the deprivation of Plaintiff’s constitutional rights and the 

Defendants’ conspiracy to achieve their wrongful end.    

Defendants’ scheme of sham candidacies was far more than a “political dirty trick” 

because a public election ballot, the very crux of democracy, was debased by their acts.  In 

Williams v. Rhodes, 393 U.S. 23, 30, 89 S. Ct. 5, 10-11, 21 L. Ed. 2d 24 (1968), the Supreme 

Court identified as “among our most precious freedoms” the “right qualified voters, regardless of 

their political persuasion, to cast their votes effectively.”  The Court stated that “[o]ther rights, 

even the most basic, are illusory if the right to vote is undermined.”  Ibid.  The Seventh Circuit 

has held the use of a sham candidates on a public ballot is unlawful as a “deception on the face of 
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the ballot” that “clearly debased the rights of all voters in the election.”  Smith v. Cherry, 489 

F.2d 1098, 1102 (7th Cir. 1973).  In this case, Defendants’ scheme was just such a calculated 

betrayal of both democracy and the voters of the 22nd District.   

Just as importantly, the scheme deprived Jason Gonzales of his constitutional right of 

equal protection.  In Shakman v. Democratic Org. of Cook County, 435 F.2d 267, 270 (7th Cir. 

1970), the Seventh Circuit opined that “the interests of candidates in official treatment free from 

intentional or purposeful discrimination are entitled to constitutional protection.”  The electoral 

result of the 2016 primary election in the 22nd District is irrelevant to Defendants’ liability, for 

the conspiracy and deprivation by use of sham candidates existed in advance and independently 

of the voting and counting.  Thus, Madigan’s victory by any margin is no defense to liability.    

With this filing, Defendants’ unlawful scheme can finally be laid bare. After years of 

investigation and over 60 depositions, Plaintiff now holds overwhelming evidence that 

Defendants engaged in precisely what the Seventh Circuit has repeatedly upheld as actionable 

under the civil rights statutes in an election setting: “wilful conduct which undermines the 

organic processes by which candidates are elected.”  Hennings v. Grafton, 523 F.2d 861, 864 

(7th Cir. 1975), citing, Smith v. Cherry, 489 F.2d 1098 (7th Cir. 1973) and Briscoe v. Kusper, 435 

F.2d 1046 (7th Cir. 1970).  Deposition testimony has unmasked the recruitment of the 

candidates, the obtaining of signatures on their Nomination Petitions and even the filing of the 

nomination petitions in Springfield all by operatives of Michael Madigan.  Just as importantly, 

the scheme was laced through with public officials, political connections and rewards available 

only through Michael Madigan’s immense “clout” based on unmatched public power in Illinois, 

precisely what this Court has previously ruled can constitute action “under color of state law.”     

The Motion for Summary Judgment must be denied with the case set for jury trial. 
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STANDARD OF REVIEW 

Summary judgment can be rendered only if the pleadings, depositions, answers to 

interrogatories and admissions on file, together with any affidavits, show there is no genuine 

issue of material fact and that the moving party is entitled to judgment as a matter of law. Fed. R. 

Civ. P. 56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986).  The court must draw all 

reasonable inferences in favor of the nonmoving party, and it may not make credibility 

determinations or weigh the evidence.  Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 

133, 120 S. Ct. 2097 (2000).   Courts do not make “credibility determinations nor choose 

between competing inferences” at the summary judgment stage. Sarsha v. Sears Roebuck & Co., 

3 F. 3d 1035 (7th Cir. 1993).  

Summary judgment cannot be granted if there is a genuine issue of material fact.  A 

genuine issue of fact exists when a reasonable jury could find for the nonmoving party based on 

the record as a whole.  Bekker v. Humana Health Plan, Inc., 229 F. 3d 662 (7th Cir. 2000). 

“[T]he issue of material fact required by Rule 56(c) to be present to entitle a party to proceed to 

trial is not required to be resolved conclusively in favor of the party asserting its existence; 

rather, all that is required is that sufficient evidence supporting the claimed factual dispute be 

shown to require a jury or judge to resolve the parties’ differing versions of the truth at trial.” 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248-249 (1986). 

ARGUMENT 

  Defendants’ arguments do not pass muster.  Defendants consistently rely only on quotes 

from opinions regardless of how factually dissimilar those cases might be.  But parallel facts, not 

quotes, are the basis of precedent in our common law system.  The Supreme Court has warned 

that before a mere quote can be deemed applicable, examination of the facts of case is 

Case: 1:16-cv-07915 Document #: 292 Filed: 07/15/19 Page 3 of 30 PageID #:5560



4 
 

required   Northwestern Bands of Shoshone Indians v. U. S., 324 U.S. 335, 348, 65 S. Ct. 690, 

697, 89 L. Ed. 985 (1945).  

Defendants repeatedly use quotes without facts and often incomplete quotes at that.  For 

example, Defendants quote from Bodine v. Elkhart County Election Bd., 788 F.2d 1270 (7th Cir. 

1986), to caution that federal courts should be “cautious” with elections, without disclosing that 

in in Bodine the plaintiff sought to overturn an entire election.  Similarly, Defendants’ quote 

from Jones v. Markiewicz-Qualkinbush, 892 F.3d 935 (7th Cir. 2018), to assert that a “dirty trick” 

is to be resolved “at the ballot box” without disclosing that in Jones the plaintiff sought an 

injunction to block a public referendum in advance of the voting, quite different from a claim for 

money damages where no call for a new election is made.  This Court is urged to heed the 

warning of the Supreme Court in Northwestern Bands while reviewing Defendants’ arguments.   

I. PLAINTIFF IS ENTITLED TO JURY TRIAL ON HIS CLAIMS OF 

DEPRIVATION OF EQUAL PROTECTION.   

Upon application of well-recognized principles of Equal Protection Plaintiff’s case must 

go to the jury.  In a bizarre argument, Defendants eschew said principles, thereby waiving 

application of them.  Instead, Defendants create “straw men” by attacking “vote dilution” and 

applying a “Smith v. Cherry test” of their own manufacture that is not recognized in law but the 

stuff of a cartoon by Rube Goldberg.  Defendants’ inventions must be swept aside.  

A fundamental flaw in Defendants argument is their repeated contention that Plaintiff’s 

claims are for only “vote dilution.”  This Court has already rejected that characterization in its 

Memorandum Opinion of September 17, 2017:  

Defendants argue that Gonzales's claim under this theory fails because he 

characterizes his claim as vote dilution, and vote dilution claims can only arise in 

the redistricting context. Although he refers to claims under this theory in shorthand 

as "vote dilution," it is clear that he is alleging that defendants perpetrated a fraud 

by registering two sham candidates in the democratic primary.  See, e.g., Am. 

Compl. ¶¶ 119–27.  The fact that Gonzales argues the effect of this fraud was to 
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dilute the Hispanic vote— the two alleged sham candidates have Hispanic 

surnames—does not negate the fact that the registration of sham candidates can, on 

its own, constitute a deprivation of a constitutional right. 

  

(Dkt. No. 64 at p. 19.)   Thus, Plaintiff’s claim sounds in equal protection, not just vote dilution. 

Defendants inexplicably act as if this Court’s prior decision never happened, a myopia which 

leaves the entire argument defective.  Vote dilution arguments are no basis for summary judgment.  

Having failed in their prior motions to get around the precedent of Smith v. Cherry, 489 

F.2d 1098 (7th Cir. 1973), Defendants try a new tack:  they now over-read Smith to absurdity 

through a contrived “Smith test” that is little more than the argument that only cases factually 

identical to Smith can ever proceed.  But this Court has already recognized, in Smith the Seventh 

Circuit applied and upheld core principles of elections within a democracy:    

The Seventh Circuit has, however, recognized the deprivation of a constitutional 

right where the defendant commits election fraud or engages in willful conduct that 

undermines the organic processes by which candidates are elected, including by 

placing sham candidates on the ballot.  Therefore, Gonzales has alleged that he was 

deprived of his right to equal protection based on defendants' registration of the two 

sham candidates. 

(Dkt. No. 64 at pp. 18-19) (citations omitted.)    

In contradiction of Defendants’ assertion of a narrow, multi-element, ersatz “Smith test” 

the Seventh Circuit has interpreted Smith broadly based on its principles:  

This court noted [in Smith] that the “deception on the face of the ballot clearly 

debased the rights of all voters in the election. Such an abridgement of the right to 

vote is impermissible and evinces the sufficiency of this complaint.”  

 

*         *          * 

 

We think the crucial factors in that decision were that (1) the fraud was 

intimately connected with the ballot, (2) had the purpose and effect of deceiving 

voters as to the actual effect of their votes, and (3) had the intended result of 

favoring one relatively distinct group of voters over others. 

Rudisill v. Flynn, 619 F.2d 692, 694 (7th Cir. 1980).  Rudisill stands in stark rejection of 

Defendants’ asserted “Smith test.”   

Case: 1:16-cv-07915 Document #: 292 Filed: 07/15/19 Page 5 of 30 PageID #:5560



6 
 

Defendants only citation for contention that Smith is to be read narrowly is Grimes v. 

Smith, 585 F. Supp. 1084 (N.D.Ind. 1984).  But the offered commentary from Grimes is obiter 

dicta, as Grimes was a case brought under 28 U.S.C. §1985(3), and the holding of the case was 

that the plaintiffs did not allege racial animus as required under that statute. 

The motive for Defendants’ two red herrings of “vote dilution” and a “Smith test” is quite 

obvious:  Plaintiff holds a claim under well-established principles of Equal Protection.  “To show 

a violation of the Equal Protection Clause, plaintiffs must prove that the defendants' actions had 

a discriminatory effect and were motivated by a discriminatory purpose  .  .  .  .  To prove 

discriminatory effect, the plaintiffs are required only to show that they are members of a 

protected class, that they are otherwise similarly situated to members of the unprotected class, 

and that plaintiffs were treated differently from members of the unprotected class.”  Chavez v. 

Illinois State Police, 251 F.3d 612, 635-636 (7th Cir. 2001). 

Plaintiff’s claim under these principles is straightforward.  The Smith court found 

deprivation when candidates were “denied an equal opportunity to win votes” and voters 

suffered an “unequal burden on their right to cast their votes effectively.” 489 F.2d at 1102, 

quoting, Williams v. Rhodes, 393 U.S. 23, 89 S. Ct. 5, 21 L. Ed. 2d 24 (1968).  A jury can find 

that Defendants’ intentional and unlawful actions forced Plaintiff, a Hispanic, to compete with 

two sham candidates of his own race.   A jury could find that Jason Gonzales was denied an 

equal opportunity to win votes because he was the only legitimate Hispanic candidate, while the 

presence of the shams was created to suppress his support and syphon off Hispanic votes to 

ensure victory for Madigan, a White candidate.  A jury can find that Plaintiff was treated 

differently than a similarly situated White candidate because of his race.       
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Applying the Seventh Circuit’s interpretation of Smith as stated in Rudisill, a jury can 

find that the fraud in this case was “intimately connected with the ballot”, “had the purpose and 

effect of deceiving” Hispanic voters as to the actual effect of their votes, and “had the intended 

result of favoring one relatively distinct group of voters” (Whites) over others (Hispanics).   

Plaintiff’s claim for deprivation of Equal Protection must go to the jury.  

The fraud on the voters perpetrated by Defendants was so egregious, however, that 

Plaintiff holds an alternative theory in addition to Smith and Rudisill.  In Esmail v. Macrane, 53 

F.3d 176, (7th Cir. 1995), a powerful mayor abused his powers to prevent a single business 

owner from obtaining a municipal license.  The Seventh Circuit ruled that given the inherently 

unlawful conduct by the mayor, equal protection was violated.   Judge Easterbrook reasoned as 

follows about the Equal Protection Clause:   

[N]either in terms nor in interpretation is the clause limited to protecting members 

of identifiable groups. It has long been understood to provide a kind of last-ditch 

protection against governmental action wholly impossible to relate to legitimate 

governmental objectives. 

 

53 F.3d at 179.  The scheme practiced against Plaintiff was so fundamental that it can be viewed 

as “governmental action wholly impossible to relate to legitimate governmental objectives” and 

directed solely at candidate Jason Gonzales.   

Despite paying lip service to “equal protection,” Defendants ignore recognized basic 

principles in favor of false legal inventions.  Defendants have therefore engaged in waiver.   

Arguments raised for the first time in a reply brief are waived.  The reason for this 

rule of waiver is that a reply brief containing new theories deprives the respondent 

of an opportunity to brief those new issues.    

 

Satkar Hosp. Inc. v. Cook County Bd. of Review, 819 F. Supp. 2d 727, 739 (N.D. Ill. 2011), 

(Kennelly, J.)(citations omitted.)  Accordingly, Defendants are limited to the arguments actually 

asserted in their Memorandum, which Plaintiff will now address in turn.    
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A. Plaintiff Holds Substantial Evidence Demonstrating that Rodriguez 

and Barboza were Sham Candidates Recruited and Supported by the 

Madigan Political Machine.  

 

Asserting their false “Smith test”, the defense claims a requirement of proof of an 

agreement that exactly parallels that in Smith, namely that Barbosa and/or Rodriguez would have 

“bowed out of the election” had they won the primary.  But no such requirement exists in Smith or 

later cases, which only require a “deception on the face of the ballot.”  Smith, 489 F.2d at 1102.  

The question for trial therefore is whether the conduct of the Defendants intentionally created such 

a deception.  Given the lack of a campaign by either candidate, such an agreement would have 

been superfluous.  Unlike in Smith, these shams never intended to campaign, much less actually 

win.    

A jury could find that Defendants engaged in deception on the face of the ballot on 

ground that Defendants acted to place Rodriguez and Barbosa on the ballot, and the two shams 

promptly failed to mount a legitimate campaign.   

1. Joe Barboza.   

Kevin Quinn, who was an employee of the 13th Ward Democratic Organization in 2016, 

Quinn testified that Madigan 2016 campaign manager and 13th Ward Alderman Marty Quinn 

engaged Charles Hernandez, a long-time Democratic Party Township Committeeman for Cicero, 

to solicit Joe Barboza to run.  (Plaintiff’s Rule 56(b)(3) Statement “PSOF” ¶ 12, 15.)  Quinn knew 

Barboza personally. (PSOF ¶ 10, 11.)  Charles Hernandez was the Cicero Township Democratic 

Committeeman, the husband of State Representative Elizabeth Hernandez, a Madigan ally in her 

own right, and both work directly with Michael Madigan and his organizations.  Ibid. 

Recruitment of Barboza through Hernandez was no accident, as Barboza maintained 

strong connections with the Democratic organization of Cicero Mayor Larry Dominck, an ally of 
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Madigan.  Barboza’s sister, Ruth Ortega, is the Treasurer for Cicero Democratic Organization, 

an employee of the Town of Cicero and has the trust of Larry Dominick and worked with 

Charles Hernandez.  (PSOF ¶ 11.)   Barboza’s wife and daughter were circulators for Elizabeth 

Hernandez at the request of Ruth Ortega, and received compensation from the political 

committee “Cicero Voter’s Alliance (The Larry Dominick Team)”. (PSOF ¶ 122.)   Such 

connections do not weigh in favor of a legitimate challenge by Barboza against Madigan.  

While Barboza offered at his deposition the vague account that he decided to run after 

speaking with a few close friends, he could not recall a single one, and his own wife testified that 

she had no knowledge of any meetings to discuss Barboza running for office.   Ibid.  Further, 

Barboza testified that he had no knowledge on who prepared his Nominating Petitions, how he 

got them, who numbered them, who blacked out names, or how the Petitions were delivered in 

Springfield (PSOF ¶ 128.)  Barboza did not personally know nine of his petition Circulators, and 

they did not know him.  (PSOF ¶ 130.)   Where they came from is best shown by where 

Barboza’s Petitions were notarized: 6500 South Pulaski Avenue, the location of Michael 

Madigan’s State Representative office. (PSOF ¶ 130, 25.)  Barboza’s Peitions were taken to 

Springfield for filing by Defendant Shaw Decremer.  (PSOF ¶ 30.)  At the time, Shaw Decremer 

had served on Illinois House Speaker Michael Madigan’s staff and volunteered on Madigan’s 

campaigns for some 20 years.  (PSOF ¶ 129-134.)    

After the submission of nominating petitions for his candidacy, Barboza did not 

campaign – he did not raise money, did not return media calls, did not have rallies or meeting to 

have people get to know him. (SPOF ¶ 15.)  Barboza’s wife testified that he only said he needed 

signatures and never spoke of campaigning. (Ibid.)  Barboza never discussed with anyone what 

his strategy in the campaign would be.  (SPOF ¶ 115.)  He raised no money.  (SPOF ¶117.)   
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While Barboza claimed to have passed out flyers with his background information, it was a 

peculiar claim:  Barboza did not create the flyer, and did not pay for it. (SPOF ¶117.)    

2. Graciela Rodriguez. 

Rodriguez initially discussed the matter of her candidacy with Jennifer Solski, a 13th 

Ward precinct captain, volunteer for Friends of Michael J. Madigan, and Assistant to Alderman 

Marty Quinn. (PSOF ¶19.)  There was a family connection:  Rodriguez’s husband had “run” 

against Madigan office four years prior.  (PSOF ¶124.)    

Ms. Rodriguez circulated only four Nomination Petitions for her candidacy, containing 

37 signatures. The other 112 Petitions filed were gathered mainly by men she did not know and 

never met:   Joseph Nasella (66 pages with 534 signatures), Frank Glass (16 pages with 153 

signatures), Mike Kuba (15 pages with 123 signatures) and an individual with the name of either 

Edmond or Edward O’Farrell (both names are printed on the petitions as being the circulator but 

it cannot be determined by the signature as to which name is correct) (15 pages with 128 

signatures). (PSOF ¶123.)  Grasiela Rodriguez raised no money, spent no money, asked no one 

to circulate petitions for her, had no staff or volunteers to assist with a campaign, had no yard 

signs or flyers, and did not have a campaign strategy. (PSOF  ¶ 30.)   

Plaintiff holds more than enough evidence to persuade a jury that Barboza and Rodriguez 

were sham candidates created by and for the Madigan campaign.  

B. Defendants Improperly Rely on Inapposite Case Law and 

Speculation to Claim a “Cure” Of “Publicity.”   

 

Defendants’ “publicity” argument loses on the law and the facts.  Defendants again 

combine mere quotes from factually inapposite cases with sheer speculation to claim that their 

misconduct had been somehow cured by “publicity.”   
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On the law, Defendants have lifted snippets of quotes from cases that have a key factual 

difference:  there was no deception at all, much less on the face of the ballot.  For example, in 

Rudisill v. Flynn, 619 F.2d 692 (7th Cir. 1980), the claim was that village officials put a 

referendum on the ballot for their personal gain, then put out false facts in support of the 

referendum.  The Seventh Circuit noted that “the plaintiffs do not contend that anyone 

misunderstood the issue placed on the ballot” and “we do not regard intentional misstatements of 

fact made during an election campaign as ‘election frauds’ in the ordinary sense.”   619 F.2d at 

694.  Similarly, in Jones v. Markiewicz-Qualkinbush, 892 F.3d 935 (7th Cir. 2018), a candidate 

complained of a municipal referendum, not election fraud, and admitted both that the referendum 

lawfully placed on the ballot and was founded on a rational basis.  Thus, when the Jones court 

asserted “that’s politics”, it was referring to what it called “political practices that are valid as a 

general matter but bear especially hard on one politician.”  892 F.3d at 939.  “Willful conduct 

that undermines the organic processes by which candidates are elected” is not “valid as a general 

matter.”  Jones has no application to the case at bar.  

Moreover, Defendants would have this Court determine the collective subjective 

knowledge of an electorate from three years ago as to the quantum of understanding of the public 

had given the isolated instances of communication. “Conclusory statements or 

mere speculation cannot be the basis of either the grant or denial of summary judgment.”  

Medina v. City of E. Chicago, Indiana, 184 F. Supp. 2d 805, 814 (N.D. Ind. 2001). In accord, 

U.S. ex rel. Yannacopoulos v. Gen. Dynamics, 652 F.3d 818, 831 (7th Cir. 2011).  Gonzales 

testified that only discussed the shams with few voters, as he did not have time while promoting 

himself.   (PSOF  ¶ 46.)   
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At best, Defendants present no more than a genuine issue of material fact that must go to 

the jury on whether the purported “publicity: had any circulation.  

C. The Outcome of the Primary Election is Irrelevant to Defendants’ 

Liability for Civil Rights Violations.  
  

Defendants’ argument based the election result is a straw meritless because the election 

result did not determine whether a constitutional deprivation existed, or a conspiracy existed to 

deprive Defendant of his rights.   The election result did not “cause” the deprivation of rights, on 

the simple ground that the deprivation – i.e. recruiting sham candidates and placing them on the 

ballot - existed long before the first ballot was counted and were independent of the electoral 

result.   Madigan’s victory by any margin is no defense to Plaintiff’s claims of liability.   

In Kozuszek v. Brewer, 546 F.3d 485 (7th Cir. 2008), voters filed a claim under Section 

1983 against municipal officials on claim that they intentionally spoiled votes.  While affirming 

the dismissal of the action on ground that the plaintiffs did not have sufficient facts, the Court of 

Appeals took dead aim at the argument that a sufficient electoral victory can negate a deprivation 

of constitutional rights within that election:   

In addition to finding that the defendants had not acted willfully, the district court 

noted that “[t]here is no evidence that any elected position in [the] election was 

decided by two or less votes. As such, there can be no real argument that the 

[spoliation] of these two votes either undermined the election or caused the election 

to be unfair.” This holding implies that any level of election fraud is fine, so long 

as the fraud doesn't impact the final results of an election. But an election is more 

than just a sum total of votes. It is also about the act of voting—an individual's 

ability to express his or her political preferences at the ballot box. An official who 

willfully interferes with this act violates the Constitution, regardless whether the 

vote would have affected the election outcome. 

 

546 F.3d at 490.   

 Plaintiff has no burden to prove he would have won the 2016 Primary election for the 

simple reason that he does not contest that outcome and does not seek a new election.  While 
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Defendants in their Memorandum offer mere quotes to the effect that Plaintiffs has such a 

burden, review of the actual court opinions demonstrates a key distinguishing fact:  in each case 

the plaintiff was seeking to overturn the electoral result.  In Smith v. Cherry, supra, the plaintiff 

requested declaratory relief that the seat at issue was vacant or an order of a special primary and 

general election. 489 F.2d at 1100.  In Block v. Marino 819 F. Supp. 349 (S.D.N.Y. 1993), the 

plaintiff sought to invalidate the nomination of his primary opponent.   Requiring some quantum 

of proof that an election practice affected the result is a logical requirement when a plaintiff 

seeks to overturn an election, but Jason Gonzales seeks no such result.  Stated differently, 

Plaintiff’s claim is not based on losing a primary election but instead the denial of equal 

protection within that election, regardless of the result.  Defendants lengthy arguments on 

liability and “causation” based solely upon the election result are irrelevant on liability    

 Even beyond the irrelevance of the election, to obtain summary judgment the Defense 

must meet the metaphysical burden of “proving” the result of a hypothetical election that never 

occurred.  But the alternative path of events in an election in 2016 without the sham candidates is 

inherently unknowable with certainly, which precludes summary judgment.   But Plaintiff also 

presented evidence on why the effect of the sham candidates went far beyond vote totals.  

Gonzales testified that Hispanic voters told him personally that with the multiple Hispanic 

candidates there was no reason even to vote, and they would not do so – how many more existed 

that he never spoke to cannot be known.   (PSOF ¶ 94.)  Hispanic community organizations 

could not support him.  Others Hispanics told him he was a fool for running at all since there 

would be no two-man race, and they could never support him at that point.   Ibid.    Once the 

shams were on the ballot, Gonzales’ ability to fundraise decreased sharply as wealthy donors 

withdrew promised support.  (PSOF ¶ 51.)  Multiple media figures who were prepared to do 
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stories lost interest, telling him that the election was done.  Ibid.  For his part, Professor Richard 

Simpson opined that the race would have been quite different if Barboza and Rodriguez were not on 

the ballot. (PSOF ¶ 72.)  A jury could find that even beyond the actual deception on election day, 

because of the ballot the support of Hispanics of the district to advocate against the powerful 

local machine of Michael Madigan evaporated after those who might openly support a single 

Hispanic challenger would not risk retribution.  Defendants’ speculation on what might have 

been is no basis for summary judgment on damages.  

II. PLAINTIFF HOLDS SUFFICIENT EVIDENCE FOR A JURY TO FIND 

ACTIONS UNDER “COLOR OF LAW.”  

 

Defendants’ attack Plaintiff’s claims under Section 1983 on ground of a lack of state 

action must fail, for the evidence adduced in discovery meets the test of law.  This issue of acts 

taken under color of state law is one for the trier of fact.  Gibson v. City of Chicago, 910 F.2d 

1510, 1517 (7th Cir. 1990); St. Augustine Sch. v. Evers, 906 F.3d 591 (7th Cir. 2018).  In 

asserting that no jury could find such conduct Defendants are under a difficult burden, for federal 

courts recognize that “state action is a concept whose outer limits are less than clear.”  Nelson v. 

Dean, 528 F. Supp. 2d 1271 (N.D. Fla. 2007).  No bright line rule exists for distinguishing 

between personal pursuits and activities taken under color of law, Pitchell v. Callan, 13 F.3d 545 

(2nd Cir.1994), so deciding whether an individual acted in a manner so wholly unconnected to 

one's authority that they are functionally equivalent to those of any private citizen (and so are not 

under color of law is a highly fact-specific inquiry.  Pickrel v. City of Springfield, Illinois, 45 

F.3d 1115 (7th Cir.1995);  Ali v. Vill. of Tinley Park, 79 F. Supp. 3d 772 (N.D. Ill. 2015).  

Further, Plaintiff is not required to demonstrate a specific fact that unambiguously demonstrates 

state action, since the question is whether “the aggregate of all relevant factors” allows such a 
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conclusion.   Jackson v. Metro. Edison Co., 419 U.S. 345, 360, 95 S. Ct. 449, 458, 42 L. Ed. 2d 

477 (1974).  In this case the issue must go to the jury.  

A. Acts Under Color of Law Can Be Found Because Execution of the 

Scheme Required the “Clout” of Madigan. 
  

Sufficient connection to state power exists for jury decision because the scheme could 

never have been conducted without the use of precinct captains, political clout and public 

officers stemming from Michael Madigan’s unmatched public power.  In its Memorandum 

Opinion of September 17, 2017 this Court ruled: 

Even without this, Gonzales has adequately alleged that in orchestrating or 

directing the alleged scheme, Madigan used power that he possessed by virtue of, 

and that was made possible by, his governmental office— specifically, resources 

(such as political favors and control of campaign funds and precinct captains—

generally, "clout") that he has by virtue of his office.  The same is true of defendant 

Silvana Tabares, who, according to Gonzales, used resources available to her as a 

state representative to carry out the alleged scheme.  And Gonzales has likewise 

adequate alleged that the other remaining defendants acted in concert with 

Madigan and/or Tabares, meaning that the color of state law requirement is 

likewise met for those defendants. 

(Dkt. No 89, p. 2.).  The Court’s reasoning was fully consistent with the law of this Circuit. 

Shakman v. Democratic Organization, 435 F.2d 267 (7th Cir. 1970); Smith v. Cherry, 

489 F.2d 1098 (7th Cir. 1973).   

An individual acts under color of state law for §1983 purposes when he or she misuses 

power “possessed by virtue of state law and made possible only because the wrongdoer is 

clothed with the authority of state law.”  United States v. Classic, 313 U.S. 299, 326 (1941). 

Section 1983 liability attaches to wrongdoers who carry a badge of authority of a State, whether 

they act in accordance with their authority or misuse it. National Collegiate Athletic Ass'n v. 

Tarkanian, 488 U.S. 179 (1988).  Thus, a defendant in a §1983 suit acts under color of state law 
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even when he or she abuses the position granted by the State. See Monroe v. Pape, 365 U.S. 167, 

172 (1961). 

This Court’s ruling is buttressed by the case of Terry v. Adams, 345 U.S. 461, 73 S. Ct. 

809, 97 L. Ed. 1152 (1953), in which the Supreme Court held that a public candidate 

endorsement vote of a wholly private endorsement political organization was state action when 

endorsed candidate routinely faced no opponent in either the primary or the general election.  

Rejecting the argument that the acts were “private”, Justice Black noted that while no state or 

other governmental authority was a party to the suit, “[i]t violates the Fifteenth Amendment for a 

state, by such circumvention, to permit within its borders the use of any device that produces an 

equivalent of the prohibited election.” Ibid.  In concurrence Justice Frankfurter observed that the 

“private” participation of key public officials supported a finding of state action: 

The State, in these situations, must mean not private citizens, but those clothed with 

the authority and the influence which official position affords. The application of 

the prohibition of the Fifteenth Amendment to ‘any State’ is translated by legal 

jargon to read "state action." This phrase gives rise to a false direction in that it 

implies some impressive machinery or deliberative conduct normally associated 

with what orators call a sovereign state. The vital requirement is State responsibility 

-- that somewhere, somehow, to some extent, there be an infusion of conduct by 

officials, panoplied with State power, into any scheme by which colored citizens 

are denied voting rights merely because they are colored. 

345 U.S. at 473.  Concluding that “state authority has come into play,” Justice Frankfurter wrote: 

If the [private political association], although not a political party, is a device to 

defeat the law of Texas regulating primaries, and if the electoral officials, clothed 

with State power in the county, share in that subversion, they cannot divest 

themselves of the State authority and help as participants in the scheme. 

345 U.S. at 475-6.   

Applying Shakman, Smith and Terry, when the single most powerful person in a state and 

the Speaker of the state House of Representatives, acting with a State Representative, uses his 

influence and economic power stemming from that public office to create a fraudulent ballot by 
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use of sham candidates, state action is present.  The actions of Speaker Madigan, Alderman 

Quinn  and State Representative Tabares are and just “infusion of conduct by officials, panoplied 

with State power” as much as those voting in a racist endorsement vote so many years ago.1   

A separate basis of state action is the fact that a state election was a necessary element in 

achieving the ends of the conspiracy.  In Shelly v. Kramer, 334 U.S.168, S. Ct. 836, 92 L.Ed. 

11613 (1948), the Supreme Court found the Fourteenth Amendment was applicable to allow 

assertion of Equal Protection to block enforcement of a restrictive covenant against minority 

purchase of real estate.  The Court ruled that the requirement of state involvement by judicial 

enforcement of the covenant was sufficient to provide state action in what was otherwise a 

completely private transaction.  In the case at bar state participation was affirmatively required 

under the Illinois Election Code, 10 ILCS 5/1-1. et seq. (2019).  Under the mandate of the 

Election Code, the Illinois State Board of Election, the Clerk of the Circuit Court of Cook 

County and the Board of Election Commissioners of the City of Chicago, were required to 

participate by accepting the petitions of the sham candidates (10 ILCS 5/8-9); certifying the 

sham candidates for the ballot (10 ILCS 5/8-10); determining the placement of such sham 

candidates on the ballot (10 ILCS 5/8-11, 12); conducting the voting (10 ILCS 5/Arts. 13 to 

24C); certifying the election result (10 ILCS 5/8-15).  

Defendants other than Madigan and Tabares are within state action by joint action 

doctrine, “private persons, jointly engaged with state officials in the challenged action, are acting 

                                                           
1 See also Adickes v. S. H. Kress & Co., 398 U.S. 144, 90 S. Ct. 1598, 26 L. Ed. 2d 142 (1970), in which a 

policeman was alleged to have participated in unequal treatment of the plaintiff in a private store.  The 

Supreme Court ruled that “the involvement of a state official in such a conspiracy plainly provides the 

state action essential to show a direct violation of petitioner's Fourteenth Amendment equal protection 

rights, whether or not the actions of the police were officially authorized, or lawful.” 398 U.S. at 152, 90 

S. Ct. at 1605. 
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see ‘under color’” of law for purposes of § 1983 actions.  Dennis v. Sparks, 449 U.S. 24, 27–28, 

101 S. Ct. 183, 186, 66 L. Ed. 2d 185 (1980).   

  In their Memorandum, Defendants simply disagree with this Court’s ruling of September 

11, 2017, citing cases from outside of this Circuit.  As ever, Defendants again offer a series of quotes 

without regard to how factually inapposite the cases might be.  For example, while the defense lifts quotes 

from Wilson v. Price, 624 F.3d 389 (7th Cir. 2010), in that case an alderman beat a citizen for 

failing to move a car from in front of an auto body shop.  No ballot and no public election were 

involved.  Defendants come a bit closer with Defendants cite to Libertarian Party of Ohio v. Husted, 

831 F.3d 382 (6th Cir. 2016), but the Court of Appeals found that the actions of the state actor could have 

been performed by any private citizen and showed no relationship to his role at the Personnel Board.   

Such is not the case with Defendant Michael Madigan is arguably the single most powerful public official 

in Illinois.   No mere private citizen could command the “political favors and control of campaign 

funds and precinct captains” maintained by Madigan due to that state power.   No mere private 

citizen could hope to achieve the result of Defendants’ scheme.  Madigan’s power was required.  

Defendants fare no better with their citation to Federer v. Gephardt, 363 F.3d 754, 757 

(8th Cir. 2004).  In Federer the plaintiff alleged that his opponent in a campaign for Congress 

acted in concert with aides to engage in a series of break-ins at campaign offices and homes as 

well as physical harassment of the plaintiff during the campaign.  No action was taken to use the 

clout of the candidate stemming from public power.  Break-ins and harassment did not require 

substantial public political power.  The conduct was completely private, rendering Federer 

inapposite and not controlling.  Defendants also cite Hall v. Witteman, 584 F.3d 859 (10th Cir. 

2009), but again the facts of that case had no correlation to the case at bar.   In Hall, a number of 

citizens convinced a local publisher to pull an advertisement for a candidate, one of whom 

happened to be a public employee.   The public employment had no role in convicing the 
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publisher.  Defendants emphasize from Hall that “personal prestige” cannot be the stuff of state 

action, but fail to inform this Court that the “prestige” in Hall was with voters by having a public 

employee’s name in an advertisement for a candidate.  584 F.3d at 862. The “prestige” was not 

influence from public office used to obtain unlawful conduct by third parties to subvert a ballot.  

B. Plaintiff Holds Sufficient Evidence of State Action to Submit the 

Issue to the Jury for Decision.  

 

The facts demonstrate action under of color of law due to the clout and power of “The 

Speaker.”   Without such clout and power, the scheme could never have succeeded.   

Michael Madigan has been the Representative for the 22nd District since 1971 and been 

Speaker of the Illinois House of Representatives from 1983 to 1985 and then again from 1997 to 

the present. (PSOF ¶ 109.)  Madigan uses the numerous roles he holds to influence Democrats at 

all levels of government. Ibid.   

Based on that public power, Madigan has built a political empire under which he is not 

only the Speaker of the House, with all the power of that office, but also Chairman of the 

Democratic Party of Illinois, Chairman of the Democratic Majority political committee, 

Democratic State Central Committeeman for the 3rd Congressional District, Democratic 

Committeeman for the 13th Ward in the City of Chicago, and Chairman of the 13th Ward 

Democratic Organization. (PSOF ¶ 108.)  

Over time, the public and private worlds have merged. Michael Madigan admitted the 

political organization of the 13th Ward Democratic Organization provides the same services 

offered by Quinn’s Aldermanic office.  (PSOF ¶ 110.)  There is no demarcation between political 

and governmental function in the Madigan office at 6500 South Central in Chicago.  (PSOF ¶ 

25.)  Madigan himself testified that the only demarcation in the officer only as to who pays for 

the offices and office supplies and time of the year or time of the day.  (PSOF ¶ 113.)   
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Madigan’s power rests on two bases: money and jobs.  He has complete control over the 

funds of political Committees Democratic Majority (funds available as of June 30, 2019: 

$3,876,694 and Friends of Michael Madigan (funds available as of June 30, 2019: $7,011,793.).   

Madigan admits that he makes recommendations for employment in both the private and 

public sector.  (PSOF ¶ 125.)   Madigan recommends members of the 13th Ward Democratic 

Organization for employment.  Ibid.  As a result, Madigan operatives frequently have dual roles, 

one public one political.  Thus Madigan’s chief lieutenant and campaign manager in 2016, Marty 

Quinn, is the Alderman of the 13th Ward.  (SPOF ¶ 112.)  Madigan ally Defendant Silvana 

Tabares herself has been a State Representative and now Alderman (PSOF ¶ 51) while her 

husband has been on the payroll of organizations operated by Madigan.  (PSOF ¶ 54.)   Madigan 

operative Shaw Decremer not only has worked with Madigan campaign committees (SPOF 

¶147), he was employed for eleven years Officer of the Speaker of the House. (SPOF ¶148).  

The pattern extends into the 13th Ward Democratic Organization.  The Precinct Captains 

of the 13th Ward do the work to obtain government employment.  PSOF ¶10, 26.) Multiple 

Precinct Captains if the 13th Ward Democratic Organization hold public jobs. (PSOF ¶ 26), to the 

point where several Precinct Captains do not even live in the Ward.  (PSOF ¶ 173.).  Several are 

well paid:  13th Ward Precinct Captain Eugene Pagois is the highest paid electrician at 

McCormick Place location.  (PSOF ¶ 173.)  They receive other rewards  

Within his organization, Madigan rules all.  He holds all leadership positions and    

decides on who becomes a precinct captain.  (PSOF ¶ 123.)  He has the power to demand at will 

the resignations of top aides from both public positions.  (PSOF ¶ 122.)  Madigan holds control 

but delegated efforts to Marty and Kevin Quinn (PSOF ¶ 116.)  Madigan has almost daily 

discussions with Quinn.   (PSOF ¶ 20.)  
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Of course, Madigan’s influence extends well beyond the Ward.  Particularly important 

for this case into Cicero.  Madigan maintains a political relationship with Charles Hernandez, the 

Cicero Township Democratic Committeeman and his wife State Representative Elizabeth 

Hernandez. (PSOF ¶ 10). 

It was within this web of power that the scheme operated.  Madigan 2016 campaign 

manager and 13th Ward Alderman Marty Quinn engaged Charles Hernandez, a long-time 

Democratic Party Township Committeeman for Cicero, to solicit Joe Barboza to run.  (PSOF ¶ 

12, 15.)  Rodriguez spoke with Madigan operative Jennifer Solski about running, an odd act for 

someone legitimately challenging Madigan.   

Defense attorney Scott Erdmann has admitted in open court that 13th Ward Democratic 

Organization precinct captains obtained signatures to put Barboza and Rodriguez on the ballot. 

(PSOF ¶ 28.)   Consistent with that admission, Barboza knew nothing about preparation of his 

Nominating Petitions, or how they got to Springfield for filing.  (PSOF ¶ 128.)  Barboza did not 

personally know many of his petition Circulators, and they did not know him.  (PSOF ¶ 130.)   

But Barboza’s Petitions were notarized: 6500 South Pulaski Avenue, the location of Michael 

Madigan’s State Representative office. (PSOF ¶ 130, 25.)   

A heavy majority of Rodriguez Nomination were filled by Madigan operatives Joseph 

Nadella (66 pages with 534 signatures), Frank Glass (16 pages with 153 signatures), Mike Kuba 

(15 pages with 123 signatures) and an individual with the name of either Edmond or Edward 

O’Farrell (both names are printed on the petitions as being the circulator but it cannot be 

determined by the signature as to which name is correct) (15 pages with 128 signatures). (PSOF 

¶123.)  Nasella was asked by Kevin Quinn to obtain the signatures, and picked up the Rodriguez 

Petitions at the Madigan office at 6500 South Pulaski in Chicago.   (PSOF ¶ 171.)  Frank Glass 
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had been a Precinct Captain for 27th precinct in the 13th Ward for 6 years.  (PSOF ¶ 26.)   While 

Kuba signed as the Circulator on petitions, he acted an assistant to 13th Ward Precinct Captain 

Eugene Pagois, who did the talking at the doorways to obtain signatures for Rodriguez. (PSOF ¶ 

168.)   Both sets of Petitions were taken to Springfield for filing by Defendant Shaw Decremer 

and filed by him there.  (PSOF ¶ 30, 143-4.)  

Barboza and Rodriguez and his family received rewards for being sham candidates for 

Madigan. The wife and daughter were paid in 2016 by the Cicero Voter’s Alliance for collecting 

signatures on behalf of State Representative Elizabeth Hernandez and/or Susana Mendoza.  After 

the election the unemployed Barboza was hired by a Cicero construction firm strongly associated 

with Larry Dominick, Charles Hernandez and the Town of Cicero.  Barboza’s wife thereafter 

obtained employment with the Worth Township in 2017.  Barboza’s daughter obtained paid 

employment with the Secretary of State’s office for two summers.   Barboza’s sister, Ruth Ortega, 

received an appointment to the Zoning Appeal Board in Cicero by Larry Dominick, after her 

brother’s name was placed on the 2016 primary ballot. (PSOF ¶ 13.) 

Rodriguez was compensated as well.  After the election she obtained a position with 

Elmhurst Chicago Stone after running for office. That firm is a contributor to Alderman Ed Burke 

who is close to Alderman Marty Quinn.  (PSOF ¶ 18.). 

There were political rewards as well.  In 2017 Madigan selected Tabares to run for State 

Central Committeeman in the 3rd Congressional District.  In 2018 Madigan privately supported 

Tabares for her current Aldermanic position with the 23rd Ward of Chicago, even speaking with 

Chicago Mayor Rahm Emanuel to have Silvana Tabares appointed to the 23rd Ward Alderman 

position. (PSOF ¶¶ 160-161.)   
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In sum, Plaintiff holds compelling evidence from which a jury could find that Defendants 

acted under color of state law.  The ability to recruit sham candidates, the efforts of a series of 

precinct captains and volunteers to obtain signatures, and even the rewards bestowed after the 

election were all impossible without the public political power of Michael Madigan.  The idea 

that the scheme could have been conceived and executed without the direct approval of Madigan 

borders on ludicrous.  A jury could find that the Speaker of the Illinois House of Representatives 

was at the heart of a scheme to corrupt a public ballot.  The issue must be put to trial.  

III. A JURY MUST DECIDE THE ISSUE OF CONSPIRACY.  

 

Plaintiff holds more than enough evidence of conspiracy.  

The Seventh Circuit has defined a civil conspiracy as “a combination of two or 

more persons acting in concert to commit an unlawful act, or to commit a 

lawful act by unlawful means, the principal element of which is an agreement 

between the parties.  To sustain a claim under section 1983 for a conspiracy to 

violate constitutional rights, the plaintiff must offer facts that support an agreement 

between the defendants.  There must be a “meeting of the minds,” though the 

agreement need not be overt, and a court can infer a conspiracy when it is 

unlikely acts would have been performed by the conspiracy members without an 

agreement.   

 

Newman v. Cikulin, 08 C 7456, 2010 WL 2639799, at *7 (N.D. Ill. June 28, 2010)(Kennelly, J.) 

(citations omitted.)  Further,  

A plaintiff seeking redress need not prove that each participant in a conspiracy knew the 

exact limits of the illegal plan or the identity of all participants therein. An express 

agreement among all the conspirators is not a necessary element of a civil conspiracy. The 

participants in the conspiracy must share the general conspiratorial objective, but they need 

not know all the details of the plan designed to achieve the objective or possess the same 

motives for desiring the intended conspiratorial result.  

Hampton v. Hanrahan, 600 F.2d 600, 621 (7th Cir. 1979), rev'd in part on other grounds, 446 

U.S. 754, 100 S. Ct. 1987, 64 L. Ed. 2d 670 (1980).  “Agreement may be inferred from 

circumstantial evidence when it is sufficient to permit a reasonable jury to conclude that a 
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meeting of the minds had occurred and that the parties had an understanding to achieve the 

conspiracy's objectives.”  Green v. Benden, 281 F.3d 661, 665–66 (7th Cir. 2002). 

 While Defendants assert that in general no conspiracy has been shown, summary 

judgment would require the fatuous conclusion that the entire scheme demonstrated in the 

evidence – the recruitment of the candidates by Madigan lieutenants, the obtaining of 

Nominating Petition signatures by Madigan operatives, the notarization of Petitions at Madigan’s 

office, and the filing of Petitions by a senior Madigan lieutenant, and the rewards received bv 

Barboza and Rodriguez has been conclusively demonstrated to be unrelated and accidental.  

Defendants have come nowhere near meeting such a burden.   

 In the argument on conspiracy, Defendants single out only two persons, Michael 

Madigan and Shaw Decremer.  Evidence exists against each sufficient to go to the jury.  

A. Michael Madigan.   

Michael Madigan’s agreement and participation is easily inferred by his positon as the 

candidate, the head of the 13th Ward Democratic Organization, the head of Friends of Madigan, 

and the direct superior of Alderman Marty Quinn, who acted as his Campaign Manager in 2016.  

Madigan spoke to Quinn virtually every day during the campaign.  (PSOF ¶20.)  Madigan had 

numerous Sunday morning telephone conferences with regard to his re-election in 2016 that 

involved top aides and others.  (PSOF ¶ 120.) Madigan had control over his re-election campaign 

in March 2016 but delegated efforts to Marty and Kevin Quinn (PSOF ¶ 116.)  

To accept Denfeants’ contention is to accept that Quinn went out and recruited candidates 

to run against Madigan, used the facilities and manpower of the 13th Ward Precinct Captains and 

volunteers to obtain and file the Nomination Petitions, but did all of it without the approval or 

knowledge of his boss and the candidate.  To do so on summary judgment not only would strain 
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reason, it would violate the principle that in summary judgment proceedings the court must draw 

all reasonable inferences in favor of the nonmoving party.  Reeves v. Sanderson Plumbing 

Products, Inc., 530 U.S. 133, 120 S. Ct. 2097, 2110 (2000).  Madigan’s role must go to the jury.    

B. Shaw Decremer.  

As of 2016, Shaw Decremer had served on Michael Madigan’s staff and volunteered on 

Madigan’s campaigns for some 20 years and had worked with 13th Ward Democratic 

Organization personnel on various campaigns.  (PSOF ¶¶ 146-148.)   Decremer has also worked 

on and contributed to campaigns at the bequest of Michael Madigan or the organization of which 

he heads, Democratic Party of Illinois, Friends of Michael J. Madigan, Democratic Majority.  

(PSOF ¶¶ 147, 149.)   In the March 2016 primary campaign Decremer not only worked on the 

campaign but held a position of authority (PSOF ¶ 149.)    

Decremer admitted to having at least one conversation with someone, likely Marty 

Quinn, discussing the nominating petitions of Grasiela Rodriguez and Joe Barboza. (PSOF ¶ 

147.)   It was Decremer who took the Rodriguez and Barboza Nomination Petitions to 

Springfield for filing with the State Board of Elections on November 30, 2015, the last day for 

filing of Petitions for the 2016 Primary.  (PSOF ¶ 30.)   

On November 30, 2015 Jason Gonzales took his own nominating petitions to Springfield 

to file.  with the Illinois State Board of Election.  (PSOF ¶ 142.)  When Jason arrived, he spied 

Decremer in the filing room but proceeded to file his petitions between the time of 4:30pm and 

5:00pm.  (PSOF ¶ 143.)   No one else had been filing petitions at that time Decremer approached 

the counter and engaged in a filing.  The Rodriguez and Barboza’s nominating petitions were 

filed at 4:52 pm and 4:53 pm, respectively. After Decremer left the filing room, Jason Gonzales 

Case: 1:16-cv-07915 Document #: 292 Filed: 07/15/19 Page 25 of 30 PageID #:5560



26 
 

spoke to the clerks and learned that two other candidates’ petitions were filed in the same race as 

him, right after Gonzales had filed his petitions.  

Given Decremer’s long history of direct political support to Madigan, his authority within 

the Madigan campaign and his admitted communication about the sham candidacies, a jury could 

find that Decremer not only was part of the conspiracy, but committed overt acts to achieve the 

unlawful result.  Plaintiff holds sufficient evidence to present the issue of conspiracy to the jury.  

IV. A JURY CAN FIND RACIAL ANIMUS UNDER SECTION 1985(3). 

 

Defendants improperly conflate personal racial animus with political racial animus.   As 

the Supreme Court has noted in reviewing the history of the provision, the Congressional intend 

as to “animus” was generally towards a race and its political aspirations, not an individual:  

The central theme of the bill's proponents was that the Klan and others were forcibly 

resisting efforts to emancipate Negroes and give them equal access to political 

power. The predominate purpose of § 1985(3) was to combat the 

prevalent animus against Negroes and their supporters. The latter included 

Republicans generally, as well as others, such as Northerners who came South with 

sympathetic views towards the Negro. 

United Brotherhood of Carpenters & Joiners of Am., Local 610, AFL-CIO v. Scott, 463 U.S. 

825, 836, 103 S. Ct. 3352, 3360, 77 L. Ed. 2d 1049 (1983)(emphasis added).  Thus, the issue is 

not Defendants’ personal views but whether political acts were based on race.  Moreover, Jason 

Gonzales testified at length at deposition affirming his belief that Defendants actions were based 

upon his race.  (PSOF  ¶ 99.)  Plaintiff’s contention is supported by the Defendants’ act to recruit 

two sham candidates with Hispanic names, the same race as Plaintiff in a District that had 

become over 70% Hispanic.  (PSOF  ¶ 51.)    The issue must be decided by the jury. 

V. PLANITFF’S CLAIMS FOR RELIEF MUST GO TO TRIAL. 

Defendants’ various attacks Plaintiff’s claims for relief must be rejected in favor of 

decision at trial.  Damages for the deprivation of constitutional rights is a question of fact.   
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Busche v. Burkee, 649 F.2d 509 (7th Cir. 1981).  Defendants’ multiple arguments on damages 

fail to defeat Plaintiff’s right to relief.  

A. This Court has Both the Power and Duty to Award Money Damages.   

 Plaintiff’s relies heavily on Hutchinson v. Miller, 797 F.2d 1279, 1287 (4th Cir. 1986), 

for the bald proposition that “federal courts do not sit to award post-election damages to defeated 

candidates” because “states are primarily responsible for their own elections,” and “alternative 

remedies are adequate to guarantee the integrity of the democratic process.”  797 F.2d at 1283.  

In the thirty-two years since Hutchinson was issued not one other circuit has embraced the 

opinion, likely because Hutchinson does not square with principles of federal jurisdiction.   

Just three years after Hutchinson the Supreme Court decided New Orleans Public 

Service, Inc. v. Council of City of New Orleans, 491 U.S. 350, 109 S. Ct. 2506, 105 L. Ed. 2d 

298 (1989), in which the Court reversed a District Court’s decision to abstain in a claim that 

municipal rate hikes granted to cover federally allocated costs of a nuclear power plant were 

impermissibly in conflict with existing federal regulations.  The Court stated “Our cases have 

long supported the proposition that federal courts lack the authority to abstain from the exercise 

of jurisdiction that has been conferred” because “the courts of the United States are bound to 

proceed to judgment and to afford redress to suitors before them in every case to which their 

jurisdiction extends.”  491 U.S. 350 at 59, 109 S. Ct. at 2513, quoting, Chicot County v. 

Sherwood, 148 U.S. 529, 534, 13 S. Ct. 695, 697, 37 L.Ed. 546 (1893).  The Court emphasized 

that “Congress, and not the Judiciary, defines the scope of federal jurisdiction within the 

constitutionally permissible bounds.” Ibid. Ibid.  Hutchinson’s abdication of jurisdiction on 

ground of convenience cannot stand after New Orleans Public Service. 
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In the case at bar Section 1983 grants jurisdiction in an “action at law” and the Ku Klux 

Klan Act grants jurisdiction for “recovery of damages occasioned by such injury or deprivation.”  

42 U.S.C. §1983 (2019); 42 U.S.C. §1985(3)(2019).   

Hutchinson is in direct conflict with the precedent of the Seventh Circuit.  While the 

Fourth Circuit cited the case of Hennings v. Grafton, 523 F.2d 861, 863–64 (7th Cir. 1975), the 

Hennings court actually rejected abstention, stating that “it is no answer to the charges made 

here that state law could provide the relief sought.”  523 F.2d at 864.  In Smith v. Cherry, supra, 

a case of sham candidacy, the Court of Appeals expressly rejected abstention.   Moreover, 

damage awards for have been approved in this Circuit for civil rights violations in elections.   

Better Broadview Party v. Walters, 159 F. Supp. 3d 885 (N.D. Ill. 2016); Grimes v. Smith, 585 

F. Supp. 1084 (N.D. Ind. 1984); Lizak v. Kusper, 399 F. Supp. 1270  (N.D. Ill. 1974).   

 The analysis in Hutchinson is at best a half-baked assertion of the abstention doctrine of 

Younger v. Harris, 401 U.S. 37, 91 S. Ct. 746, 27 L.Ed.2d 669 (1971).  But Younger abstention, 

is called for in only three types of cases: (1) where federal jurisdiction would intrude into 

ongoing state criminal proceedings, (2) certain civil enforcement proceedings (judicial or 

administrative) akin to criminal prosecutions, or (3) civil proceedings that implicate a State's 

interest in enforcing the orders and judgments of its courts.  Sprint Communications, Inc. v. 

Jacobs, 571 U.S. 69, 72, 134 S. Ct. 584, 588, 187 L. Ed. 2d 505 (2013).  None apply here, and 

application of Younger has been expressly rejected in election cases.  Mulholland v. Marion 

County Election Bd., 746 F.3d 811, 815 (7th Cir. 2014).    

In summary, Hutchinson is an erroneous opinion that is in conflict with the precedent of 

the Supreme Court and this Circuit.  It cannot be applied to this case.  
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B. Plaintiff holds Evidence for Money Damages. 

Plaintiff can demonstrate damages.  Compensation for deprivation of constitutional rights 

is a question of fact.   Busche v. Burkee, 649 F.2d 509 (7th Cir. 1981).  Damagers in federal civil 

rights claims are grounded in compensation derived from tort law. Memphis Community School 

District v. Stachura, 477 U.S. 299, 106 S. Ct. 2537, 91 L.Ed.2d 249 (1986).  The concept of 

“compensable injury” under Section 1983 is purposefully broad, including emotional distress, 

humiliation, personal indignity and physical injury.  Crawford v. Garnier, 719 F.2d 1317, 1324 

(7th Cir. 1983).  Damages are recoverable for “not only out-of-pocket loss and other monetary 

harms, but also such injuries as “impairment of reputation  .  .  .  personal humiliation, and 

mental anguish and suffering.”  Memphis Comm.School Dist. v. Stachura, 477 U.S. 299, 307, 

106 S. Ct. 2537, 2543, 91 L.Ed.2d 249 (1986).  The Memphis Comm. School Dist. Court ruled 

that “the abstract value of a constitutional right may not form the basis for § 1983 damages” 477 

U.S. at 308, 106 S. Ct. at 2543, but emphasized that there are no limitations on tort based 

compensatory damages where the monetary value of the injury is difficult to determine. Ibid.      

 Defendants’ argument is little more than the assertion that no one will believe Plaintiff, 

and that there are other sources of distress such as Defendants’ negative election campaign 

against him.  But that is for the jury to decide. Jason Gonzales testified that the sham candidates 

being on the ballot left him “incapacitated,” “personally and emotionally devastated, hopeless, 

and helpless.  (PSOF ¶ 103.)  His emotional distress stemmed from not a getting a “fair shot” in 

the election, which echoed his decades long struggle to get a fair shot in life despite his many 

achievements.  (PSOF ¶ 103.)  Gonzales described his depression and anxiety, his bouts of 

uncontrolled tears, his panic attacks and hopelessness, and his difficulty functioning for over 
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three and one half months. He went under mediation from a psychiatrist.  (PSOF ¶ 164.) 

Substantial can be found. 

 Defendants overlook the fact that in a civil rights violation case, should a violation be 

found, the court can award nominal compensatory damages.  Carey v. Piphus, 435 U.S. 247, 

266, 98 S. Ct. 1042, 1053, 55 L. Ed. 2d 252 (1978).  Leaving open the issue of claims of punitive 

damages and attorney’s fees.   Summary judgment on the issue of damages is impossible.   

C. Defendants’ Remaining Damages Arguments are Specious. 

Defendants attack injunctive relief as a claim on ground that Gonzales will not run again, 

but Gonzales left the door open on that possibility.  (PSOF ¶ 107.)   

Defendants attack Plaintiff’s standing to claim damages for class, when Plantiff makes no 

such claim, and his damages are individual.  (PSOF ¶ 164). 

WHEREFORE, Plaintiff, JASON GONZALES, respectfully requests that this Honorable 

Court deny Defendants’ Motion for Summary Judgment and grant Plaintiff such other and further 

relief as this Honorable Court deems appropriate in the premises.   

Respectfully submitted, 

JASON GONZALES 

By:        /s/ Stephen F. Boulton_________________ 
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