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1 

I.  INTRODUCTION 
 

Defendants NCL (Bahamas) Ltd., Royal Caribbean Cruises, Ltd. and Carnival 

Corporation & PLC (the “Cruise Lines”) join in Plaintiff’s motion for final approval of the Class 

Action Settlement Agreement1 (“Settlement”) negotiated between the Cruise Lines and Class 

Counsel with the assistance of Bruce A. Friedman of JAMS. The Settlement is fair, reasonable, 

and adequate when compared to the risk, complexity, expense and uncertainty of continued 

litigation and delivers significant value to the class. The Settlement satisfies the Seventh 

Circuit’s five-factor test for approval under Fed. R. Civ. P. 23(e)(1)(C). See Synfuel Techs., Inc. 

v. DHL Express (USA), Inc., 463 F.3d 646, 652-53 (7th Cir. 2006); Wong v. Accretive Health, 

Inc., 773 F.3d 859, 863–64 (7th Cir. 2014) (internal quotation marks and citations omitted). See 

also Proposed Fed. R. Civ. P. 23(e)(2) (eff. Dec. 1, 2018). 

This brief addresses the reasons why four of the five Synfuel factors support final 

approval,2 including the most important factor, which is the Court’s evaluation of “the strengths 

of plaintiff[’s] case versus the amount of the settlement offer.” E.E.O.C. v. Hiram Walker & 

Sons, Inc., 768 F.2d 884, 889 (7th Cir. 1985). That factor strongly favors approval of the 

Settlement because the Cruise Lines maintain that Plaintiff’s claim for statutory damages under 

the Telephone Consumer Protection Act (“TCPA”) is meritless for all of the reasons addressed 

more specifically below.3 

                                                      
1 The Cruise Lines join except to the extent that they take no position as to Class Counsels’ request for 
attorney’s fees and costs and they have separately objected to Plaintiff’s request for an incentive award. 
[DE  660; DE 580] See also the Cruise Line’s contemporaneously filed Joint Objections to Class 
Representatives Motion for Incentive Award. 

2 Plaintiff’s motion and memorandum addresses the “opinion of counsel” prong (Synfuel factor 4). See 
also Wong,  773 F.3d at 863–64 

3 Notwithstanding the Cruise Lines’ position that they have strong defenses and are not liable for any 
TCPA damages whatsoever in this case, they each made a business decision to enter into the Settlement 
based on a cost-benefit analysis that included a number of factors, including the cost of litigation going 
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II.  PLAINTIFF’S VICARIOUS LIABILITY CLAIM AGAINST THE CRUISE LINES 

By way of background, the Federal Communications Commission (“FCC”) has 

interpreted § 227(b) of the TCPA to mean that a defendant may not be held directly liable for a 

TCPA violation unless it initiates a call. See In the Matter of the Joint Petition Filed by Dish 

Network, LLC, 28 F.C.C.R. 6574, 6584 (2013) (“Dish Network”). However, during the pendency 

of this case, the FCC determined that liability for a TCPA violation may be imputed to a party 

that did not directly place violative calls if the party making them did so as an agent of the non-

initiating party. Dish Network, 28 F.C.C.R. at 6593 ¶ 48 (referring to such principals as 

“sellers”). See 47 C.F.R. § 64.1200(f)(9). The FCC, therefore, determined that “a seller may be 

held vicariously liable under federal common law principles of [actual, apparent and ratification 

theories of agency] for violations of [the TCPA] that are committed by third-party 

telemarketers.” Dish Network, 28 F.C.C.R. at 6584.  

Plaintiff’s two count Third Amended Complaint alleged purported violations of the 

TCPA concerning four (4) automated, prerecorded calls RMG made to Plaintiff and sought 

injunctive relief4 individually and on behalf of a putative class. [DE 463 ¶¶ 1, 3]. Since there was 

no dispute that Defendant, Resort Marketing Group (“RMG”), made direct automated pre-

recorded calls to Plaintiff (the “Charvat Calls”) and consumers (the “Calls”), Plaintiff sought to 

have the Cruise Lines held vicariously liable5 for all of the Calls, including three of the four 

                                                                                                                                                                           
forward through summary judgment and/or trial, the projected costs of the remaining discovery, potential 
changes in the law or interpretations of the TCPA law that could potentially be adverse to the Cruise 
Lines’ defense, and the fact that there is always a possibility, no matter how slight, that if summary 
judgment had not been entered and class certification had been granted, a jury could return a verdict in 
favor of Plaintiff and the litigation class. 

4 The injunctive relief claim is now moot since RMG stopped making any automated, prerecorded calls. 
[DE 520-7 ¶ 55]. 

5 Since the FCC ruling, courts have noted the inherent difficulties in successfully prosecuting TCPA 
vicarious liability claims on a class-wide basis. See Birchmeier v. Caribbean Cruise Line, Inc., 896 F.3d 
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Charvat Calls.6  [DE 463 at ¶¶ 21-28]. Specifically, Plaintiff alleged that RMG promotions 

referenced in the Charvat Calls were identical to the promotions in the Calls to all consumers, 

and therefore all three competing Cruise Lines should be held vicariously liable for all Calls 

since, according to Plaintiff, the Calls were made on their behalf.  

III.   RELEVANT FACTUAL BACKGROUND PERTINENT TO FINAL APPROVAL 

RMG, an independently owned and operated travel agency, devised and implemented its 

own automated, prerecorded promotional telemarketing program (the “Program”) to boost 

membership in its travel and vacation club (the “Club”) and made Calls to consumers for its own 

profit and benefit, not for the benefit of the Cruise Lines.7 Additionally, the pre-recorded 

messages played during these calls related to a number of different types of travel-related 

products and services, including, for example, land travel packages to Disney, Las Vegas, 

Nevada, Branson, Missouri, or Myrtle Beach, South Carolina.8 Also, unlike other TCPA class 

actions where a “seller” engages a third party to market their goods and services via automated, 

prerecorded telephone calls, RMG paid for the promotional travel gift it offered as an 

                                                                                                                                                                           
792, 797 (7th Cir. 2018) (noting that the primary source of plaintiffs’ risk in that TCPA class action was 
their reliance on “a theory of vicarious liability, which created legal and factual complications that do not 
arise when plaintiffs pursue only direct liability.”). 

6 [DE 463 ¶¶ 98-121; DE 492 at 24 (Charvat sought class certification as to just three Charvat Calls)]. The 
Charvat Calls took place on February 11, 2011 (“Call One”); June 11, 2011 (“Call Two”); September 8, 
2011 (“Call Three”) and July 9, 2012 (“Call Four”). 

7 RMG’s Manager, Beth Valente, testified: “The whole purpose of our business from day one has always 
been to get members for our vacation club” and “[o]ur promotion is to bring in new members. The 
promotion – the actual promotion trips would be an incentive, but everything we do has always been 
about the member only, from when we started way back.” [DE 520-8 54:15-17, 113:17-24]. See also [DE 
492-17, Answers #7-13; DE 520 pp. 7-11; DE 520-6 (Aguilera Dep.) 133:9-135:8; DE 520-7 (Valente 
Dec.) ¶¶ 10-29, 37-46, 50-56; DE 520-8 (Valente Dep.) 83:17-87:16, 97:11-98:5, 112:6-19, 112:21-
113:24, 118:22-119:20, 141:13-22; 245:9-23; 246:11-16. 

8 [DE 520 pp. 4-7; DE 520-3 (Borst Dep.) 34:4-18; DE 520-5 (Rader Dep.) 34:3-35:2, 330:24-331:21, 
337:10-338:4; DE 520-6 (Aguilera Dep.) 134:2-135:8, 141:1-13; DE 520-8 (Valente Dep.) 98:7-99:21]. 
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inducement to join its Club, not the travel vendor (e.g., airline, cruise line, hotel, etc.). [DE 520-3 

(Borst Dep.) 28:3-230:1; DE 520-7 (Valente Dec.) ¶¶ 21-24]. RMG made the Charvat Calls to 

Plaintiff and the Calls to consumers without ever telling the Cruise Lines about the Program (to 

the extent that Program calls even related to the Cruise Lines), much less obtaining their 

authority to do so.9 The Cruise Lines never hired or entered into any agreements with RMG, 

directly or tacitly, to make the Charvat Calls or Calls on their behalf, and to the extent they were 

made, it was without their knowledge, authorization or consent.10  

   A.   Relationship Between RMG and the Cruise Lines 

As an independently owned and operated, full-service travel agency, RMG booked 

airfare, cruises, car rentals, hotel and other travel-related vacations for its clientele. [DE 520 pp. 

10-11; 520-3 (Borst Dep.) 24:20-26:6; 520-4 (Smith Dep). 5:17-19]. The only difference 

between RMG and other travel agencies was RMG focused on servicing Club members while 

also seeking to attract new ones.11 

In late 2010, RMG purchased autodialing equipment and licensed software from Asteria 

Solutions Group (“Asteria”) so that it could begin promoting its Club by offering a travel 

promotion during automated, prerecorded calls, and around the same time, it purchased an 

annual subscription to the National Do Not Call Registry. [DE 520 p. 7; DE 520-7 (Valente 

                                                      
9 [DE 472-73 (Cruise Lines’ Answers) ¶¶ 30-32, 60-63, 65; DE 492-10-12, #1, 8 (Cruise Lines’ Rog 
Resp.); DE 520 pp. 7-8; DE 520-8 (Valente Dep.) 245:9-23, 246:11-16; DE 520-3 (Borst Dep.) 75:17-
76:18; DE 520-7 (Valente Dec.) ¶¶ 1, 5, 8-56]. Because the Cruise Lines never knew that RMG was 
making the Calls, when asked if they knew about them, Valente advised that they did not and the Cruise 
Lines should not be a part of the lawsuit.  [DE 520-8 (Valente Dep.) 243:6-23, 245:9-23; 246:2-5, 246:12-
16]. 
 
10 [DE 472-473 (Cruise Lines’ Answers) ¶¶ 30-32, 60-63, 65; DE 492-10-12 #1, 4-6, 8 (Cruise Lines’ 
Rog. Resp.); DE 520-8 (Valente Dep.) 245:9-23, 246:11-16; DE 520-3 (Borst Dep.) 75:17-76:18].  
 
11 [DE 520 pp. 4-5; DE 520-3 (Borst Dep.) 24:14-26:13; DE 520-4 (Smith Dep.)  5:17-19; DE 520-8 
(Valente Dep.) 112:12-113-24, 141:13-22].  
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Dec.) ¶¶ 15, 19]. RMG never informed the Cruise Lines that it purchased its own autodialer, that 

it supplemented its own leads by purchasing from third-party vendors, that it purchased a 

scrubbing application, or that it contracted with Asteria to maintain the database for the 

autodialing equipment. [DE 520 p. 8; DE 520-7 (Valente Dec.) ¶¶ 29, 37, 39, 41-42, 50-52, 55-

56]. To the extent it occurred, RMG never informed the Cruise Lines that it mentioned their 

products or trade names or used their cruises as a promotion in Program calls. RMG was 

required to do so, however, because it was subject to the Cruise Lines’ respective travel agency 

registration rules and guidelines, which (1) required RMG to be fully knowledgeable and 

compliant with all applicable laws, including the TCPA, and (2) expressly prohibited RMG from 

sending outbound prerecorded telephone messages promoting the Cruise Lines.12  

There is absolutely no oral or written agreement between the Cruise Lines and RMG that 

directed or authorized RMG to make Calls for the Cruise Lines.13 RMG also never referred its 

Program customers to the Cruise Lines in exchange for any pecuniary benefit; rather RMG 

actually paid for the travel promotion it offered, not the consumer. [DE 520-7 (Valente Dec.) ¶¶ 

22-24, 46]. RMG was in sole and complete control of when, to whom and how often calls were 

made, what would be said during the calls and what promotion it offered during each call.14 

RMG designed and implemented the Program without the knowledge, participation or financial 

assistance of the Cruise Lines. [DE 520-7 (Valente Dec.) ¶¶ 15-29, 37-39, 46, 48, 56]. It 

selected, contracted with, and paid third-party telemarketers to make calls on its behalf from 

                                                      
12 [DE 520 p. 8; DE 520-29 § III(B); DE 520-30 § 7.1; DE 520-31; DE 492-10-12 #1 (Cruise Lines’ Rog. 
Resp.)]. 

13 [DE 520-7 (Valente Dec.) ¶ 41 (no written or tacit agreements between RMG and Cruise Lines); DE 
520-8 (Beth Valente Dep.) 116:24-117:3, 231:17-23, 245:10-246:5, 246:12-16]. 

14[DE 520. pp. 6-10; 520-7 (Valente Dec.)  ¶¶ 14-19, 25-29, 37-56; DE 520-8 (Valente Dep.) 118:22-
119:3].  
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2009 through 2010, and it purchased leads from third-parties without ever informing the Cruise 

Lines. [Id.].  In late 2010, RMG entered into contracts with Asteria to purchase autodialer 

equipment and software, and it retained Asteria to manage its autodialer database, again without 

informing the Cruise Lines. [Id.] In early-2011, RMG started running its internal Program, but 

did not provide the Cruise Lines with notice that it was doing so, nor did it provide the Cruise 

Lines with any details concerning the Program, including any of the complaints it received 

concerning the Program. [Id.]15  

RMG made Calls to consumers and offered them one of several travel promotions (e.g., a 

Disney or Las Vegas trips or a cruise), but no purchase was made at the time of the Calls. [DE 

520 p. 6; DE 520-3 (Borst Dep.) 228:6-230:1; DE 520-7 (Valente Dec.) ¶¶ 15-17]. If the 

consumer opted to accept the promotion, the consumer would pre-pay estimated taxes and fees, 

but never booked travel at the time of the Calls. [Id.; 520-7 (Valente Dec.) ¶¶ 22-24]. RMG 

retained the taxes and fees, and it paid for the travel promotion if the consumer later contacted 

RMG about booking promotional travel. [Id.]  To the extent any cruise bookings were paid by 

RMG for consumers who had accepted the cruise travel promotion, the Cruise Lines would not 

have known that RMG had contacted that consumer via robocall. [DE 520-3 (Borst Dep.) 89:20-

90:1]. The benefit to RMG was that the greater the number of consumers RMG could convert to 

full Club membership “the greater the potential it had to generate bookings, and therefore 

commissions, for land-based travel, airfare, recreational vehicle rentals, cruises, condominiums, 

etc.” [DE 520-7 ¶¶ 25-26]. 

From the Cruise Lines’ perspective, RMG was one of the thousands of small travel 

agencies that booked its clients’ travel arrangements with each of the Cruise Lines. In connection 

                                                      
15 According to RMG, these complaints concerned RMG’s business and not the Cruise Lines. [DE 520-7 
(Valente Dec.) ¶¶ 47-48]. 
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with these bookings, the Cruise Lines paid a commission to RMG as they did with any other 

travel agency, but they did not pay RMG any money for referring robocalled customers to them 

because they were not aware that a booking had been procured through a robocall, particularly 

where RMG had agreed to comply with each of the three Cruise Lines’ policies and guidelines 

against robocalling consumers.16 This arm’s length relationship is reflected in well-settled law 

that has long held that travel agents are the agents of their customers and not the Cruise Lines. 

See Pheasant Run, Inc. v. Xerox Corp., 1986 U.S. Dist. LEXIS 30340, *21 (N.D. Ill. Jan.16, 

1986) (“a travel agent is presumed to be the agent of the traveler”).17   

The Cruise Lines never authorized any Calls either before or after the lawsuit. When the 

Cruise Lines became aware of the Charvat Calls through the lawsuit, RMG misrepresented that it 

was not making the Calls, and that in any event, it had ceased referring to the goods and services 

of the Cruise Lines. [DE 520-7 ¶¶ 49-52, Exs. D-F (page ID#15827-831)]. However, in February 

2013, a consumer complained about receiving Calls, and RMG stopped making Calls altogether 

because it could not risk losing the ability to book travel with the Cruise Lines, which RMG 

knew would happen if it continued making any further Calls. [Id. at ¶¶ 51-56].   

   B.   The Charvat Calls 

As discussed above, Plaintiff received and recorded four Charvat Calls from RMG 

unbeknownst to the Cruise Lines. [DE 492 at 17; DE 520-45 (transcript of Charvat Calls)]. 

During each of the Charvat Calls, RMG gave Plaintiff the option to “Press 1” to speak with an 

                                                      
16 [DE 492-10-12, #1 & 492-10, #9 (Cruise Lines’ Rog Resp.); DE 520-17 (Valente Dec.) ¶¶ 25, 29, 37, 
39, 41-42, 46, 56]. 

17 See also Ames v. Celebrity Cruises, Inc., 1998 U.S. Dist. Lexis 11559 (S.D.N.Y. 1998) (“it is settled 
law that travel agents are to be construed as agents of ticket purchasers, and passengers are accordingly 
charged with constructive knowledge of ticket terms and conditions while the tickets are in their agents’ 
possession. The Cruise Lines’ ticket contracts also include this well-established precedent. [DE 520-65 ¶ 
3; DE 520- 66 ¶ 14; DE 520-67 ¶ 12]. 
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RMG representative, or to “Press 2” to be placed on RMG’s internal DNC list. [DE 520-45.] 

Plaintiff “Pressed 1” on all four calls so that he could be transferred to a live RMG 

representative. The recordings demonstrate that each call began by playing different prerecorded 

messages, none of which was identical to another, and each call was transferred to a different 

live representative whose statements to Plaintiff varied substantially. [DE 520 p. 13; DE 520-45]. 

For example, in Call Three, one RMG representative informed Plaintiff she was offering him a 

“one day only promotion from Travel Services,” which is “based out of Scottsdale, Arizona” that 

has “been in travel for 25 years.” [DE 520 p. 14; DE 520-45 p. 6]. In Call Four, however, a 

different RMG representative falsely told Plaintiff that RMG has “been hired by [the Cruise 

Lines] to help them fill up empty cabins.” [DE 520 p. 14; DE 520-45 p. 9]. That representative 

later admitted she “got off script” when she told Plaintiff the Cruise Lines hired RMG to fill 

empty cabins. [DE 520 p. 14; DE 520-47 (Compton Dep.) 69:12-72:17]. She also testified that 

she and her co-workers would “ad lib a lot when we’re on the phone and we get off script a lot.” 

[Id.]. Thus, the Charvat Calls recorded by Plaintiff demonstrate how each consumer was given 

different information depending on which message they heard, which live representative they 

spoke with, and what was “ad libbed” during the call. 

The transcript of the Charvat Calls also reflects that Plaintiff never joined RMG’s Club, 

never paid money to RMG, and at his deposition Plaintiff testified he had not purchased a cruise 

nor had he vacationed with any of the Cruise Lines. [DE 520-45 (Charvat Calls transcript); DE 

520-32 (Plaintiff Dep.) 302:15-19, 303:4-10, 419:21-420:13]. RMG made each of the Charvat 

Calls in direct contravention of the Cruise Lines’ registration rules and guidelines to which RMG 

agreed as a precondition of doing business with them and without their knowledge, 

authorization, consent or approval. [Id.]. 
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   C.   Proof Issues with the Class 

 One of the Cruise Lines’ principal grounds in opposition to certification of the litigation 

class was Plaintiff’s inability to prove on a class-wide basis that class members received calls 

concerning one or more of the Cruise Lines. [DE 520 pp. 15-19; DE 52118]. There can be no 

recovery in this case for any calls made by RMG that did not refer to at least one of the Cruise 

Lines’ trade names, and there is substantial evidence that RMG made Program calls about other 

travel products, including calls where certain Cruise Lines’ trade names were referenced, but not 

others. [DE 520 p. 15; e.g., DE 520-17 (RMG pre-recorded message offering a land vacation or 

cruise promotion and referring to RCL and Carnival, but not NCL)].   

Plaintiff relied exclusively on his expert, Jeffrey Hansen (“Hansen”), to identify which of 

RMG’s calls played messages that referenced the Cruise Lines. [DE 492 pp. 17-19; DE 492-2 pp. 

7-13, 21]. Hansen’s report contained a spreadsheet consisting of outdated, invalid and 

disconnected telephone numbers that were allegedly the numbers RMG called, but it did not 

identify the owners of these numbers at the time each call was made (the “List”).19 [DE 492 pp. 

17-20; DE 492-2 (Hansen Report p. 12) & Ex. E; DE 520-49 (Samargia Dec.) ¶¶ 4-23]. This List 

constituted the litigation class Plaintiff sought to certify. However, the List was completely 

inaccurate since Hansen incorrectly presumed that RMG’s database records identified the 

specific sound file (pre-recorded message) played during each call made by the automatic dialing 

                                                      
18 The Cruise Lines incorporate by reference their Joint Motion to Strike Report of Plaintiff’s Expert, 
Jeffrey Hansen, and to Exclude His Opinions and Testimony Pursuant to Federal Rules 702, 703, 403 and 
Daubert (“Hansen Daubert Motion”). 

19 As discussed in footnote 6 supra, Plaintiff sought to have a litigation class certified consisting of only 
three of the four Charvat Calls alleged in his complaint and which were made during a campaign in 
which Plaintiff recorded the Charvat Calls (the “Charvat Campaigns”). [DE 492 pp. 17-20]. In the Asteria 
Database, a “campaign” merely identifies a block of telephone numbers that are called in sequence 
(“Campaign”). [DE 520-1 p. 11].  A campaign’s block of numbers is created when the telephone numbers 
are loaded into the Asteria Database. [Id.]. 
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machine (“Dialer”). [DE 521 (Hansen Daubert Motion) pp. 1-2, 14-24; DE 492-2 (Hansen 

Report) p. 8].   

Hansen premised this faulty conclusion on his belief that RMG’s Dialer database 

identified specific files in its “sounds” table that were written to the database at the time RMG 

placed each call. [DE 492-2 pp. 8-9; DE 520 p. 15; DE 520-48 (Hansen Depo.) 281:2-15, 375:3-

15].  According to Hansen, this allowed him to join together database tables and connect each 

telephone call with the specific sound file played during that call. [DE 492-2 (Hansen Report) 

pp. 8-9; DE 521 (Hansen Daubert Motion) pp. 14-15]. Hansen then erroneously presumed that 

all calls made by RMG during a given Campaign must have played the same prerecorded 

message. [DE 520 pp. 15-16; DE 521 (Hansen Daubert Motion) pp. 15-19]. Hansen’s 

understanding of how the Dialer collects data was completely wrong, which led to the incorrect 

premise that a sound file used on a particular call was written to the database at the time the call 

was placed.  

In evaluating Hansen’s Report, the Cruise Lines’ expert, Margaret Daley (“Daley”) of the 

Berkeley Research Group, spoke with Asteria database designer, Tim Ringenbach 

(“Ringenbach”), who confirmed that RMG used versions of the Asteria Dialer that were limited 

in how it collected and stored information. [DE 520 pp. 16-17; DE 5201-1 (Daley Report) pp. 10, 

13-15, 16-29].  As for sound files played during particular calls or campaigns, the Dialer did not 

store this information in its log files; rather, due to the Dialer’s limited functionality, the database 

only identified the sound file queued up to be played during a dialplan20 on the day each of its 

backups were created.  [DE 520 pp. 16-17; DE 520-1 (Daley Report) pp. 17, 20-21, fn. 49].  As a 

                                                      
20 Once a Campaign is created, the user assigns it a “Dialplan” (“Dialplan”). [DE 520-1 p. 12]. Dialplans 
are instructional tables that contain the prioritized steps the Asteria Call Center will take when playing a 
call. [Id.]. These steps can include placing a call, playing recordings, transferring calls to live customer 
service agents and hanging up. [Id.]. Dialplans were designed to be used in multiple calling campaigns. 
[Id.]. 
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result, there is no way to identify which sound was played during a particular call or Campaign. 

[Id.]. Both Hansen, and Daley agreed that the “Asteria Database was not designed to 

permanently record all activity.” [520 p. 17; 520-1 (Daley Report) p.13, fn. 26]. Hansen and 

Daley further agreed that the database backups “do not contain a forensic trail or audit log that 

records the changes made to calling Campaigns, Dialplans, or Sounds.” [DE 520 p. 17; DE 520-1 

(Daley Report) p.13].  Thus, “once a user makes changes to a Dialplan or Campaign, the prior 

instructions are deleted and overwritten.” [DE 520 pp. 17-18; DE 520-1 (Daley Report) p. 13]. 

This was confirmed by Asteria’s Ringenbach in written correspondence to Hansen, in which 

Ringenbach stated: “Unfortunately, there’s not an audit table associated with it, so you can’t 

really see that things have changed.” [DE 520 p. 18; DE 520-1 (Daley Report) p. 13]. Hansen 

ignored this information and reached the opposite conclusion in his report.  

Discovery in this case revealed that RMG changed pre-recorded messages with regularity 

based on whatever promotion brought in more potential memberships to its Club at any given 

time. [DE 520 pp. 19-20; DE 520-4 (Smith Dep.) 142:16-18] (RMG’s Jamie Smith: “It happened 

all the time.”). Daley explained how the database backups prove that RMG “deleted and 

changed” Dialplan instructions hundreds, if not thousands, of times using the Asteria software 

interface, which wiped out all previously-existing instructions. [DE-520 p. 18 (emphasis in 

original); DE 520-1 pp. 23-24)]. As a result, she concluded that because prior instructions 

contained in the sound and Dialplan tables had been deleted or modified during the course of 

ongoing campaigns, there are no records in the database backups or other information produced 

in this case that identify the nature or substance of the prerecorded messages played to 

consumers. [Id.]. Since the database backups are not an historic record of the prerecorded 

messages previously played, Daley concluded that it is not possible to tell which calls to the 
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purported class used prerecorded messages that mentioned the Cruise Lines, and which did not. 

[Id.] 

Ringenbach confirmed that the last Dialplan instructions “cannot be used to deduce what 

Sound numbers, and thus what prerecorded messages, were played in the past.” [DE 520 pp. 18-

19; DE 520-1 (Daley Report) p. 24].  Hansen never realized that in creating his List, “the tables 

he relied upon were not log tables and instead only included reference to the last audio file 

played in a Dialplan before the system was backed up.” [DE 520 pp. 18-19; DE 520-1 (Daley 

Report) p. 28]. Hansen conceded in his deposition that he had failed to confirm whether 

information in the database concerning sound files represented the message that was actually 

played during a specific call, or whether it was limited to identification of the sound file queued 

up on a Dialplan as of the date each backup was created. [DE 520 pp. 19-20; DE 520-48 (Hansen 

Dep.) 360:4-12]. As a consequence, there is no generalized method of proof to demonstrate on a 

class-wide basis that RMG made Program calls to consumers during which it referred to the 

Cruise Lines’ trade names.21  

   D.   The Proposed Litigation Class Versus the Settlement Class 

 According to Hansen, the total number of Program calls made by RMG during the class 

period was 432,832,770. [DE 492-2 p. 7]. In recognition of the evidentiary problems in proving 

that putative class members received purportedly violative calls during which RMG mentioned 

one or more of the Cruise Lines’ trade names, Plaintiff sought to have a litigation class certified 

consisting of only three of the four campaigns in which Plaintiff recorded the Calls he received 

(the “Charvat Campaigns”). [DE 492 pp. 17-20]. Plaintiff thus sought to certify a litigation class 

                                                      
21 Tyson Foods v. Bouaphakeo, 136 S.Ct. 1036, 1045 (2016) (“An individual question is one where 
‘members of a proposed class will need to present evidence that varies from member to member,’ while a 
common question is one where ‘the same evidence will suffice for each member to make a prima facie 
showing [or] the issue is susceptible to generalized, class-wide proof.’”). 
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based on the unsubstantiated assumption that RMG did not make any changes to its pre-recorded 

messages before or after these three recorded Charvat Calls. Hansen estimated the total number 

of Calls made to consumers during the three Charvat Campaigns sought to be certified was 

688,942. [DE 492-2 (Hansen Report) pp. 11-12 & fn 5).  

 The Settlement Class on the other hand compensates persons who claim to have received 

a call mentioning the Cruise Lines during any of the four Charvat Campaigns (as opposed to just 

three campaigns Plaintiff sought to certify), as well as those consumers who claim to have 

received Calls that were not included in any of the Charvat Campaigns. The relief provided by 

the Settlement is thus substantially broader than the proposed litigation class could have obtained 

even if it had been certified and survived summary judgment. This class-wide relief alleviated 

the burden each class claimant would have faced in overcoming the substantial obstacle caused 

by the complete lack of forensic proof that they received Calls referencing the Cruise Lines. 

IV.  RULE 23(E)(2) STANDARD 

The Court may approve a class action settlement under Fed. R. Civ. P. 23(e)(2) if it is 

fair, reasonable, and adequate. See Williams v. Rohm and Haas Pension Plan, 658 F. 3d 629, 634 

(7th Cir. 2011); Wong, 773 F.3d at 863–64; Synfuel, 463 F.3d at 652; Reynolds v. Beneficial Nat. 

Bank, 288 F. 3d 277, 279 (7th Cir. 2002); Isby v. Bayh, 75 F.3d 1191, 1196 (7th Cir. 1996). 

Plaintiff previously briefed the standards for approval of class settlements. [DE 569; DE 576]. 

V.    THE PROPOSED SETTLEMENT IS FAIR, REASONABLE, ADEQUATE AND 
WARRANTS FINAL APPROVAL 

 
To evaluate the fairness of a class settlement, a district court must consider (1) the 

strength of plaintiffs’ case compared to the amount of defendant’s settlement offer, (2) an 

assessment of the likely complexity, length and expense of the litigation, (3) an evaluation of the 

amount of opposition to settlement among affected parties, (4) the opinion of competent counsel, 
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and (5) the stage of the proceedings and amount of discovery completed at the time of 

settlement. Isby v. Bahy, 75 F.3d 1191, 1199 (7th Cir. 1996); see also Synfuel, 463 F.3d at 653.  

This Joint Memorandum addresses factors 1-3 and 5 above, each of which support Court 

approval of the proposed class settlement. 

   A.   Balancing the Strengths of Plaintiff’s Case on the Merits Against the Terms of the 
Settlement Favors Final Approval of the Proposed Settlement (Synfuel Factor 1) 

 
While the Court must evaluate the settlement for fairness, it “must not try the case in the 

settlement hearings because ‘[t]he very purpose of the compromise is to avoid the delay and 

expense of such a trial,’” Reed v. Gen. Motors Corp., 703 F.2d 170, 172 (5th Cir. 1983) (citation 

omitted), and “[t]he temptation to convert a settlement hearing into a full trial on the merits must 

be resisted,” Mars Steel Corp. v. Cont'l Ill. Nat'l Bank & Trust Co., 834 F.2d 677, 684 (7th Cir. 

1987). “Because the essence of settlement is compromise, courts should not reject a settlement 

solely because it does not provide a complete victory to the plaintiffs.” In re AT&T Mobility 

Wireless Data Servs. Sales Tax Litig., 270 F.R.D. 330, 347 (N.D. Ill. 2010) (quoting Isby, 75 

F.3d at 1200) (internal quotations omitted). This factor is the most important to the Court’s 

analysis of the settlement’s fairness and, in this case, each class member would face numerous, 

substantial risks of failure on the road to potential recovery. Synfuel, 463 F.3d at 653; Wong, 773 

F.3d 863–64. 

1.  The Net Expected Value of Continued Litigation Demonstrates that Final 
Approval is Appropriate 

 
 The analysis of the first Synfuel factor must begin with an estimate of the “net expected 

value of continued litigation to the class.” Reynolds v. Beneficial Nat'l Bank, 288 F.3d 277, 284-

85 (7th Cir.2002). “In considering the strength of plaintiffs’ case, legal uncertainties at the time 

of settlement favor approval.” In re Southwest Airlines Voucher Litig., 2013 WL 4510197, at *7 
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(N.D. Ill. Aug. 26, 2013) (Kennelly, J.). Although a “high degree of precision” cannot be 

expected, the parties must at least “present evidence that would enable” a fair “ballpark 

valuation.” Synfuel, 463 F.3d at 653 (quoting Reynolds, 288 F.3d at 285). In recognition of the 

proof issues referenced in section III(C) above, Plaintiff sought certification on behalf of 388,966 

unidentified persons whose mobile or landline numbers hypothetically correspond to 668,942 

calls made during three of the Charvat Campaigns. [DE 521-2 p. 12 (Hansen Report)]. If Plaintiff 

could identify class members whose numbers correspond to the numbers dialed in the Charvat 

Campaigns, and if those class members could demonstrate that they received an automated, pre-

recorded telephone call from RMG that referenced one or more of the Cruise Lines, and if 

Plaintiff prevailed on class certification, defeated the Cruise Lines’ motion to strike the 

declaration of Richard Borst,22 the Hansen Daubert Motion, and survived summary judgment, 

the best case scenario at trial for all 388,966 litigation class members who received these calls 

would amount to $334,471,000 at the statutory $500 per call amount, and $1,003,413,000 if the 

jury deemed the Calls to be willful violations.  

 The Cruise Lines have made available a $12.5 million non-reversionary settlement fund 

that is to be divided among those class members who have submitted valid claims pursuant to the 

Settlement Agreement and this Court’s Orders preliminarily approving same. As of the filing of 

this memorandum, the settlement administrator estimates that there are 274,851 valid claims 

submitted on behalf of class members. Based on the settlement administrator’s current estimates, 

                                                      
22 Plaintiff relied in part on the declaration of Richard Borst, a former officer and employee of RMG, in 
support of class certification, in which Borst made a number of false statements concerning the Cruise 
Lines’ purported knowledge about the Program and the Calls. [DE 492-3].  At his deposition, he recanted 
such testimony as having no foundation in fact. See excerpts from his deposition attached as Exhibit 1. 
The Cruise Lines moved to strike Borst’s declaration because it was factually unfounded. [DE 519]. The 
Cruise Lines incorporate that Motion into this Response as if set forth fully herein to demonstrate that the 
alleged evidence submitted by Plaintiff in support of class certification was not reliable and was subject to 
being stricken by this Court.  
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class members who submitted a valid claim will receive an average settlement payment of 

$22.1723 (once administration costs, attorney’s fees and costs, and the incentive award is 

deducted from the settlement fund). See October 2, 2018 Declaration of Phil Cooper attached as 

Exhibit 2, ¶¶4-7. The actual amount of each claim will vary based on the volume of Calls a class 

member received, as well as the number of telephone lines a class member submitted. For 

example, a class member who received a single call on a single telephone line will receive 

approximately $8.42, while a class member who received 71 telephone calls on 27 different 

telephone lines will receive approximately $598.22. While this may be less than what class 

members might receive if they prevailed at trial and were awarded full statutory damages of 

$500 per violation (or $1500 for each willful violation), 47 U.S.C. § 227(b)(5), the discrepancy 

between the TCPA’s statutory award and the average $22.17 settlement award per class member 

does not render the settlement unfair. On the contrary, the maximum statutory damages would 

only be awarded if Plaintiff prevailed on class certification, survived the Cruise Lines’ Hansen 

Daubert motion, summary judgment and other motions, and prevailed after a lengthy and 

complicated trial. If the Cruise Lines defeated class certification, excluded Plaintiff’s expert, 

prevailed on summary judgment regarding vicarious liability or prevailed at trial, Plaintiff and 

the litigation class would receive nothing.  

 2. The Value of the Class Claims Must Be Discounted Based on the Numerous 
Difficulties the Litigation Class Would Encounter If the Parties Had Not Settled 

 Under the Synfuel test, the next step in determining the fairness of the settlement is to 
                                                      
23 In addition to the 274,851 approved claims, 37,673 putative claimants will have a final opportunity to 
submit documentation sufficient to cure their currently defective submissions. Exhibit 2, ¶¶4-7. If 100% 
of these claimants submit sufficient documentation to cure, this would increase the total population of 
approved claims, and therefore would adjust the per-call payment to $7.41 per call, which would equate 
to an average payment of $19.78 per claim. [Id.] In the event that none of these claimants cure their 
submissions, the current class of claimants would receive $8.42 per call, which would equate to an 
average payment of $22.17 per claim. [Id.] This would, of course, depend upon the total number of phone 
calls received, and the amount of phone numbers associated with each particular claimant, and in some 
cases, claimants would receive more than $500.00 for their claims. [Id.]. 

Case: 1:12-cv-05746 Document #: 679 Filed: 10/03/18 Page 24 of 55 PageID #:23432



17 

discount the value of the class’s claims based on the various defenses available to the Cruise 

Lines. See Synfuel, 463 F.3d at 653; Wong, 773 F.3d at 863–64. There are numerous obstacles 

the litigation class would have faced in this case if it had not settled. The fact there was no 

forensic possibility of determining whether any consumer other than Plaintiff ever received Calls 

referencing one or more of the Cruise Lines’ trade names rendered the class unascertainable. 

Defendants have also vigorously maintained that even if Plaintiff could prove that any other class 

members received allegedly violative calls referring to the Cruise Lines, the Cruise Lines 

submitted evidence that many individuals consented to the Calls and/or had existing business 

relationships with the Cruise Lines and RMG, which would have made a class trial 

unmanageable because individual consent issues would have predominated, thereby further 

complicating the ability of a litigation class to recover. [DE 520 pp. 4-6, 26-27, 34-36, 38-45]. 

Consent issues alone would therefore have rendered this case inappropriate for class certification 

had litigation proceeded, as individualized issues of consent would have predominated over 

common questions of law and fact. [Id.]. For example, identifying consenting class members and 

determining the timing and nature of such consent would require significant discovery that 

would require individual determinations, thus undermining Rule 23’s manageability and 

predominance requirements. Kolinek, 311 F.R.D. at 494 (citing Balschmiter v. TD Auto Finance 

LLC, 303 F.R.D. 508, 527–29 (E.D.Wis.2014); Jamison v. First Credit Servs., 290 F.R.D. 92, 

107 (N.D.Ill.2013) (denying certification of class in TCPA litigation where the “parties would 

need to scour [the defendant’s] records” in order to determine consent).   

Even if the litigation class could have survived the Cruise Lines’ pending motions and 

defenses to class certification, damages would also have been difficult to prove. Under the 

TCPA, class members may recover their actual damages, but actual damages for unauthorized 
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robocalls are difficult to quantify: “what ‘injury’ (if any) flows from an unauthorized robocall to 

one’s cellular phone, and what is such an ‘injury’ worth?” See In re Capital One Tel. Consumer 

Prot. Act Litig., 80 F.Supp.3d 781, 790 (N.D.Ill.2015) (noting that class members in a similar 

TCPA action “did not suffer any actual damages beyond a few unpleasant phone calls”). The 

TCPA also provides statutory damages of $500 per alleged violation as an alternative to actual 

damages, but even if a jury were to award $500 for each of 688,942 calls, the verdict would 

exceed $334,471,000, and $1,500 per call for a willful violation would amount to 

$1,003,413,000), which would be subject to remittitur or potentially cripple the Cruise Lines’ 

ability to do business. See id. (noting that a “complete victory” was unlikely in a TCPA case 

alleging billions of unlawful cell phone calls, as it would “most surely bankrupt the prospective 

judgment debtor).24 Simply put, there are real questions as to whether this case would have been 

able to proceed as a class action, and even assuming class-action treatment were appropriate (and 

it was not), recovery by the class was by no means certain. 

The Settlement, in contrast, delivers a real and substantial remedy, which fairly, 

reasonably, and adequately addresses the situation confronting the members of the class without 

                                                      
24 See also Gehrich, 2016 WL 806549, at *7 (“[A]ssuming ... only one violation per class member ... 
Chase would owe $16.1 billion, and $48.4 billion if the jury found that Chase's violations were knowing 
or willful. A $52.50 recovery in the hand is better than a $500 or $1,500 recovery that must be chased 
through the bankruptcy courts.”); United States v. Dish Network LLC, 256 F. Supp. 3d 810, 953 (C.D. Ill. 
2017) (reducing the “excessive” damage award sua sponte because an $8.1 billion award violates due 
process and the reduced award is “proportionate and reasonable under the facts and circumstances of [the] 
case”); Golan v. Veritas Entm't, LLC, 2017 WL 3923162, at *3 (E.D. Mo. Sept. 7, 2017) (reducing the 
damages award from approximately $1.6 billion to $32 million or $10 per call, because the original award 
was “obviously unreasonable and wholly disproportionate to the offense”).  Wilkins v. HSBC Bank 
Nevada, N.A., 2015 WL 890566, *5 (N.D. Ill. Feb. 27, 2015) (“In such a circumstance, it is 
possible that a total plaintiffs’ victory may not comport with due process considerations”); 
Murray v. GMAC Mortg. Corp., 434 F.3d 948, 954 (holding an “unconstitutionally excessive 
[award] may be reduced”); United States v. Citrin, 972 F.2d 1044, 1051 (9th Cir.1992) (holding 
a statutory penalty violates due process when it “is so severe and oppressive as to be wholly 
disproportioned to the offense and obviously unreasonable”). 
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the risk or delay inherent in prosecuting this matter through trial and appeal. 274,851 valid 

claims have been submitted that will result in an average of $22.17 to each class member. Add to 

that the fact that RMG is no longer telemarketing, which is a substantial benefit to the class that 

is not quantifiable in monetary terms, and the additional monetary contribution that the Cruise 

Lines made by processing claims in the amount of $969,600.00 so that the settlement fund would 

not be reduced. The amount to be received by each class member compares favorably with other 

settlements in other TCPA class actions. See Wilkins v. HSBC Bank Nevada, N.A. 2015 WL 

890566, *6 (N.D. Illinois 2015) ($2.95 per class member); Kolinek v. Walgreen Co., 311 F.R.D. 

483, 493 (N.D. Ill. 2015) (approximately $30.00 per claimant); Rose v. Bank of Am. Corp., 2014 

WL 4273358, (N.D. Cal. Aug. 29, 2014) ($20-$40 per claimant); Couser v. Comenity Bank, 125 

F. Supp. 3d 1034 (S.D. Cal. 2015) ($14.28 per claimant); Dakota Med., Inc. v. RehabCare Grp., 

Inc., 2017 WL 4180497 (E.D. Cal. Sept. 21, 2017) (approximately $7.00 for each call); 

Manouchehri v. Styles for Less, Inc., 2016 WL 3387473 (S.D. Cal. June 20, 2016) ($10.00 cash 

or a $15.00 merchandise voucher); Markos v. Wells Fargo Bank, N.A., 2017 WL 416425 (N.D. 

Ga. Jan. 30, 2017) (approximately $24.00 per class member); Vasco v. Power Home Remodeling 

Grp. LLC, 2016 WL 5930876 (E.D. Pa. Oct. 12, 2016) ($26.63 per claimant). Given that victory 

was by no means certain, and even if achieved, would have required the class to undertake a 

lengthy and costly process (as the TCPA includes no fee-shifting provision), an immediate, 

definite average payment of $22.17 is both reasonable and fair. Thus, this factor favors approval 

of the Settlement, which the Court should approve.  

A court should not reject a class action settlement “solely because it does not provide a 

complete victory to plaintiffs,” for “the essence of settlement is compromise.” Isby, 75 F.3d at 

1200 (internal quotation marks omitted). An acceptable settlement is properly “a bilateral 
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exchange ... where both sides gain as well as lose something.”25 In re Gen. Motors Corp. Engine 

Interchange Litig., 594 F.2d 1106, 1135 (7th Cir.1979) (internal quotation marks omitted); 

Gehrich v. Chase Bank USA, 316 F.R.D. 215, 228 (N.D. Ill. 2016) (approving class action 

settlement, stating “Individual class members receive less than the maximum value of their 

TCPA claims, but they receive a payout without having suffered anything beyond a few 

unwanted calls or texts, they receive it (reasonably) quickly, and they receive it without the time, 

expense, and uncertainty of litigation.”); Mars Steel Corp. v. Cont'l Ill. Nat. Bank & Trust Co. of 

Chicago, 834 F.2d 677, 682 (7th Cir. 1987) (if class claims were worth $750 million, but there 

was a one percent chance of prevailing at trial where the class would have to pay contingent fees 

of $10 million, then “the class would be better off settling for any amount greater than $7.4 

million than taking its chances on a trial”).  

As discussed more specifically below, in this case, there are substantial risks that Plaintiff 

would not prevail had the case continued in litigation. The net expected value of continued 

litigation must therefore be discounted to account for the highly likely risk of the litigation 

class’s failure in this case as discussed below.  

(a) Litigation Class Claims Would Have Been Precluded by Entry of Summary 
Judgment 

 
The rationale for interpreting the TCPA to encompass vicarious liability was that sellers 

remain “in the best position to monitor and police third-party telemarketers’ compliance with the 

TCPA.” Smith v. State Farm. Mut. Auto. Ins. Co., 30 F.Supp.3d 765, 774 (N.D. Ill. 2014). While 

that may be true in a typical TCPA case where a seller hires a telemarketer to make autodialed 
                                                      
25 Many other courts in this district have recognized that a settlement is a compromise, and courts 
“need not—and indeed should not—‘reject a settlement solely because it does not provide a 
complete victory to plaintiffs.’” Kolinek v. Walgreen Co., 311 F.R.D. 483, 494-95 (N.D. Ill. 
2015) (citing In re Capital One Telephone Consumer Protection Act Litigation, 80 F.Supp.3d 
781, 790 (N.D. Ill. 2015) and American Int'l Grp., Inc. v. ACE INA Holdings, Inc., 2012 WL 
651727 (N.D. Ill. Feb. 28, 2012). 
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calls on its behalf, the material record evidence demonstrated that this is not a typical TCPA 

case. The Cruise Lines did not contract with or otherwise outsource robocalling to RMG. Rather, 

the sole purpose of RMG’s Program was to promote its Club, and not to promote the Cruise 

Lines or any other travel vendor. See section III, supra. Additionally, RMG’s Calls offered 

cruises and other methods of leisure travel as promotions for which RMG ultimately paid in an 

attempt to entice Plaintiff and certain class members to join its Club. Id. To the extent the Calls 

included one or more of the Cruise Lines’ trade names, they were made without the Cruise 

Lines’ knowledge, authorization, consent, and in direct contravention of their registration rules 

and guidelines to which RMG agreed as a precondition to doing business with each of the Cruise 

Lines. Id. Accordingly, there is no basis for Plaintiff’s actual agency, apparent authority or 

ratification claims under federal agency law, and had the parties not entered into the class 

Settlement, the Cruise Lines would have been entitled to entry of summary final judgment since 

Plaintiff could not have met his burden to establish any agency relationship between the Cruise 

Lines and RMG. 

Instead, as discussed in Section III(A-B) supra, RMG alone made the Charvat Calls to 

Plaintiff to promote membership in its Club for its own profit and benefit.26 The records 

produced in this case, as well as deposition testimony, demonstrate that (1) RMG made the Calls 

to promote its own travel Club for its own profit; (2) at all times, RMG was solely in control of 

the Calls it made to Plaintiff and the class; (3) RMG made calls that included travel promotions 

                                                      
26 Q. (By Mr. Broderick) And whose idea was it to start using prerecorded messages to promote – to offer 
cruises on [RCL and NCL]?  A. (By Ms. Valente) It was my decision to do the prerecorded message, 
ultimate decision, and it was not just for cruises. It was for all promotions. Q. Did the cruise – did the –  
did Carnival, [RCL] or [NCL] – were they in any way aware that you were using prerecorded messages 
offering cruises on [RCL], [NCL] and Carnival? A. No. [DE 520-8 (Valente Dep.) 118:22-119:8].  
Valente testified that she never spoke to the Cruise Lines about making the Calls prior to the lawsuit. [Id. 
9-20]. Despite lengthy examination during their depositions, no other RMG witness ever testified that the 
Cruise Lines ever had any direct or tacit agreement with RMG to make the Calls.  
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about a variety of travel options; (4) to the extent that any calls were made during which RMG 

mentioned the Cruise Lines’ products, RMG did so without the knowledge, consent or 

authorization of the Cruise Lines; and (5) according to the manufacturer of the autodialing 

equipment, there is no forensic way to determine whether any class member other than Plaintiff 

ever received a call with an automated, prerecorded message from RMG referring to NCL, RCL 

or Carnival’s goods and services.  

(i)  There is no Material Evidence of Express Actual Authority 
 

In order to avoid entry of summary judgment on express actual authority, Plaintiff would 

be required to provide significant material, probative evidence via a generalized method of proof  

that (1) the Cruise Lines specifically authorized RMG to make the Calls on their behalf, (2) 

RMG acquiesced to that grant of authority, and (3) the Cruise Lines each controlled the manner, 

method and means of the Calls. Opp, 231 F.3d at 1064. The central question for actual agency is 

whether the Cruise Lines had control over RMG’s Calls and Program, and there is no material 

record evidence to support any of these essential elements of express actual authority. Charvat v. 

Farmers Ins. Columbus, Inc., 178 Ohio App.3d at 118, 132, 897 N.E. 2d 167 at 173 (Ohio Ct. 

App. 2008). The litigation class would therefore never have survived summary judgment on this 

agency claim. 

The Cruise Lines would have been entitled to summary judgment on an actual authority 

theory of liability because: (1) they expressly withheld from RMG the authority to make the 

Calls on their behalf, (2) they did not control the manner, method and means of the Calls, (3) 

RMG always knew it was not an agent of any of the Cruise Lines, and (4) the course of dealing 

between RMG and the Cruise Lines amply demonstrates there was no basis upon which RMG 

could infer the existence of an actual agency relationship. Plaintiff principally relied on evidence 
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that RMG had entered into agreements with the Cruise Lines for advertising in printed and 

digital brochures that RMG delivered to its Club members, and Plaintiff’s unfounded theory that 

RMG allegedly referred customers to the Cruise Lines, which never occurred. [DE 520-7 

(Valente Dec.) ¶ 46]. Smith, 30 F.Supp.3d at 777 (even where defendants have contracts with 

purported agents, where the contracts were not for telemarketing, there was no authority to 

telemarket for the insurance company and purported agent’s representations that agent had 

authority to telemarket does not establish an agency relationship). 

The material record evidence demonstrates that the relationship between RMG and the 

Cruise Lines was at all times at arm’s length, and there is no evidence (nor can any be elicited) 

that RMG had any written or oral agreements authorizing RMG to make the Calls on the Cruise 

Lines’ behalf.  See section III, supra. In fact, each of the Cruise Lines expressly directed RMG 

not to make automated, pre-recorded calls in its registration rules, guidelines and policies, to 

which RMG agreed to abide as a precondition to being able to book cruises for its Club 

members.27 RMG implemented and operated its Program entirely on its own, and in doing so, it 

withheld substantial material facts concerning the Program from the Cruise Lines. Settled agency 

law makes clear that no express actual agency relationship will exist where a purported agent 

expressly contradicted an alleged principal’s actual instructions. See, e.g., Bridgeview Health 

Care Center, Ltd. v. Clark, 816 F. 3d 935, 939 (7th Cir. 2016) (finding no express actual 

authority existed where there was no evidence the alleged principal directly spoke or wrote to the 

alleged agent to authorize the agent’s conduct).28 

                                                      
27 [DE 492-11 at 13-15, Resp. #1; DE 492-12 at 13, Resp. #1; DE 492-13 at 16, Resp. #1; DE 520-29 
§3(B); DE 520-30 §7.1; DE 520-31]. 

28 See also Paldo Sign & Display Co. v. Wagener Equities, Inc., 825 F.3d 793, 798 (7th Cir. 2016) 
(reiterating the holding in Bridgeview that where the alleged telemarketer contradicts the actual 
instructions of the alleged principal and seller, there is no actual express agency); Hurst v. Mauger, 2013 
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The only basis by which Plaintiff could survive summary judgment would be to establish 

that RMG made Program calls as the Cruise Lines’ authorized agent. Smith, 30 F. Supp. 3d at 

775; Kinesoft Dev. Corp. v. Softbank Holdings, 139 F. Supp. 2d 869, 899 (N.D. Ill. 2001).29 “An 

essential element of agency is the principal’s right to control the agent’s actions.” Id. § 1.01 cmt. 

f(1).30 “Agency means more than mere passive permission; it involves request, instruction, or 

command.” Thomas v. Taco Bell Corp., 879 F. Supp. 2d 1079, 1084 (C.D. Cal 2012) (“Taco Bell 

I”) (citing Klee v. United States, 53 F.2d 58, 61 (9th Cir. 1931)). Because control is the single 

most important element of an agency claim, courts have required plaintiffs to demonstrate 

control over the manner, method and means of making the calls that are the subject of a TCPA 

action, and have held that even when a defendant has some cognizance of the calls, unless the 

defendant exercises control over key aspects of allegedly violative calls, there is no vicarious 

liability.   

If he had not settled this case, Plaintiff would not have been able to present any evidence 

that demonstrates the Cruise Lines had the right to, or did in fact ever, exercise such control over 

any aspect of the Calls because such evidence does not exist. See section III, supra. RMG made 
                                                                                                                                                                           
U.S. Dist. LEXIS 54523, *17 (N.D. Ill. April 16, 2013) (the purported principal’s agreement with the 
alleged agent included an anti-spam provision that the court concluded “cut against the suggestion that 
[the purported principal] played any role in the sending of the Text Messages.”). 

29 The federal common law of agency is in accord with the Restatement. Opp v. Wheaton Van Lines, Inc., 
231 F.3d 1060, 1064 7th Cir. 2000); NECA-IBIEW Rockford Local Union 364 Health & Welfare Fund v. 
A & A Drug Co., 736 F.3d 1054, 1058 (7th Cir. 2013); see also National Diamond Syndicate, Inc. v. 
United Parcel Service, Inc., 897 F.2d 253, 259 (7th Cir. 1990) (the Restatement accords with Illinois 
agency principles of actual and implied authority). 
 
30 Jackson v. Bank of N.Y., No. 11-cv-6410, 2012 U.S. Dist. LEXIS 89258, 2012 WL 2503956, at *2 
(N.D. Ill. June 28, 2012) (quoting Chemtool, Inc. v. Lubrication Techs., 148 F.3d 742, 745 (7th Cir. 
1998)) (Under Illinois law, a plaintiff establishes an agency relationship by showing that “the alleged 
principal has the right to control the manner and method in which work is carried out by the alleged agent 
and [that] the alleged agent can affect the legal relationships of the principal”); Chemtool, Inc. v. 
Lubrication Techs., 148 F.3d 742, 745 (7th Cir. 1998) (The test for such agency is "whether the alleged 
principal has the right to control the manner and method in which work is carried out by the alleged agent 
and whether the alleged agent can affect the legal relationships of the principal."). 
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all of the decisions concerning the development and implementation of the Program on its own, 

including which telephone numbers would be called, when they would be called, how they 

would be called and what promotion would be offered during each call. Id. RMG alone procured 

its own leads, purchased its autodialer, hired its own telemarketers, and devised its own robocall 

scripts and prerecorded messages. Id. Every decision and action relating to the Calls was solely 

RMG’s, and none of the Cruise Lines provided any input, direction or supervision over key 

aspects of RMG’s Program. Taco Bell I, 879 F. Supp. 2d at 1085-1084 (rejecting agency when 

the alleged principal played no role in the agent’s decision to distribute the advertising by way of 

a blast text); Thomas v. Taco Bell Corp., 582 F. Appx. 678 679-80 (9th Cir. 2015) (“Taco Bell 

II”) (affirming Taco Bell I and finding of no actual agency due to lack of evidence of control 

over text message campaigns). 

In Farmers, the Ohio appellate court affirmed entry of summary judgment against 

Plaintiff, Phillip Charvat, in part because he failed to show that Farmers authorized the calls in 

question. Farmers, 178 Ohio App. 3d at 124-133. In Farmers, much like the present case, 

Charvat sought to hold an insurance company defendant liable for violating the TCPA even 

though it did not make calls or authorize anyone to call Charvat on its behalf.31 Id. In that case, a 

“captive agent” of Farmers, the Lonnie Perlman Insurance Agency (“Perlman”), “consulted with 

Farmers in an effort to increase his sales.” Id. at 124. Farmers suggested that Perlman contact a 

telemarketing and lead generation company called Take the Lead (“TTL”), which Farmers 

promoted on its website. Id. At Farmers’ recommendation, Perlman purchased leads from TTL 

and hired it to telemarket on Perlman’s behalf. Id. As part of its service, TTL placed a series of 

introductory telemarketing calls to prospective customers, among whom was Charvat. Id. TTL 
                                                      
31 The facts in Farmers are significant because they illustrate how a third-party’s marketing activities are 
often implemented and carried out completely independent of the company whose product or service the 
third-party is marketing to the public.  
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thereafter forwarded Charvat’s name and telephone number to Perlman, and Perlman then placed 

several follow up calls to Charvat’s residence. Id. Charvat subsequently sued Farmers for 

violating the TCPA, arguing that Farmers should be held vicariously liable for all calls placed to 

his residence because they were made “on behalf of” Farmers. Id. at 129-30. In support of his 

claim, Charvat relied on Farmers’ recommendation that Perlman hire TTL to increase Perlman’s 

sales, as well as the fact that TTL told Charvat during the phone call that it was “calling with 

Farmer’s Insurance.” Id. at 130-32.  The court was unpersuaded by these arguments, however, 

stating that while Farmers might encourage its agents to use TTL, “Farmers is generally ‘neutral’ 

with respect to whether agents engage in telemarketing,” and Perlman could “sell insurance 

underwritten by other companies besides Farmers.” Id. at 131. With respect to the TTL 

representative who told Charvat he was “calling with Farmers,” the court also noted that there 

was no evidence TTL or its representative was “authorized to act on behalf of or to represent 

Farmers.” Id. at 132. The court recognized:  

It was [Perlman] who contacted [TTL] and paid [TTL] to commence a 
telemarketing campaign on behalf of Perlman Agency. Although Farmers referred 
agents to [TTL], there was no evidence presented that Farmers gave any 
authority to [TTL] to act on its behalf or pursue business in its name.   
 

Id. (emphasis added). The court, therefore, granted summary judgment in favor of Farmers based 

in part on the fact that Farmers had not given actual authority to TTL to place any telemarketing 

calls on Farmers’ behalf.  Id.  

The same is true in this case because there is no evidence the Cruise Lines ever 

authorized the Program and/or the Calls. In fact, the Cruise Lines never knew RMG purchased 

leads from third parties, that RMG installed an autodialer, or to the extent that it ever occurred, 

that RMG used their trade names during the Calls. In fact, the Cruise Lines’ registration rules, 

policies and guidelines expressly directed independent travel agencies like RMG not to robocall, 
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and therefore the Calls were made in derogation of the Cruise Lines’ explicit instructions. See In 

re Englewood Comm. Hosp. Corp., 117 B.R. 352, 361 (Bankr. N.D. Ill. 1990) (no agency 

relationship found to exist because an alleged principal cannot authorize conduct of which it was 

unaware).32 It is therefore highly likely that the Court would have entered summary judgment in 

the Cruise Lines’ favor as to express actual agency, and the litigation class would have no 

recovery under that legal theory. 

(ii)  There is no Material Evidence of any Implied Actual Authority 

Plaintiff also could not have survived summary judgment as to implied actual authority 

because there is no evidence to establish the essential elements of this agency claim. Implied 

authority is actual authority that may be proven circumstantially from the words used, the 

customs, the nature of the authorization, or the relations of the parties. Opp, 231 F.3d at 1064.33 

A principal grants implied authority to an agent when the principal’s reasonably interpreted 

words or conduct would cause an agent to believe that the principal consents to have an act done 

on its behalf. Id. “The cardinal consideration for determining the existence of implied authority is 

whether the alleged agent retains the right to control the manner of doing the work.” Id. at 9-10; 

Restatement (Third) Agency § 1.01(c) (2006) (the “Restatement”) (A principal’s right to control 

                                                      
32 For this reason, Plaintiff also cannot establish that RMG acquiesced to any purported grant of authority 
to make the Calls, since (1) the Cruise Lines never granted RMG any such authority, and (2) the Cruise 
Lines and RMG unequivocally agree that RMG never manifested any consent to form an agency 
relationship with NCL. See section III supra. RMG did not make the Calls for the Cruise Lines, but rather 
it did so as part of a business model designed solely to benefit and profit RMG. Under these facts, no 
express actual agency relationship may be found to exist because the alleged principals, the Cruise Lines, 
and the alleged agent, RMG, agree that RMG never had actual authority to make the Calls. Nucor Corp. 
v. Aceros Y Maquilas de Occidente, S.A. de C.V., 28 F.3d 572, 584 (7th Cir. 1994) (affirming the district 
court’s grant of summary judgment because no actual agency relationship exists where neither the 
purported principal nor the alleged agent ever manifested consent to such a relationship, either expressly 
or impliedly). 

33 See also Paloian v. Fifth Third Bank (In re Canopy Fin., Inc.), 2014 WL 4947928, *3 (N.D. Ill. Oct. 1, 
2014) (J. Wood); Tri-Meats, Inc. v. NASL Corp., 2001 U.S. Dist. LEXIS 3470, *9 (N.D. Ill. Mar. 23, 
2001). 
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the agent is a constant across relationships of agency).  

Control is also the most critical element of an implied authority claim. Bridgeview Health 

Care Ctr., Ltd. v. Clark, 2013 U.S. Dist. LEXIS 37310, *15 (N.D. Ill. 2013) (“For a principal-

agent relationship to exist, the principal must have the right to control the manner and method of 

work carried out by the agent”). The Cruise Lines adopt Section V(A)(2)(a)(i) in its entirety as it 

is equally applicable to any implied authority claim of the litigation class. There can be no 

agency relationship where, as here, there is no evidence whatsoever of the Cruise Lines’ control 

over any aspect, much less key aspects, of RMG’s Program, including the Calls. 

Another critical element of Plaintiff’s implied authority claim is whether RMG believed 

the Cruise Lines consented to have RMG make the Calls on its behalf and it is undisputed that 

RMG never believed that to be the case. See section III, supra. See Nucor, 28 F.3d at 584 

(summary judgment granted because neither the purported principal nor alleged agent manifested 

consent to an implied actual agency relationship). In a TCPA case such as this one, Courts have 

ruled in favor of the alleged principal when the alleged agent exceeded the scope of its authority 

and the parties’ relationship does not demonstrate that the agent was otherwise authorized to act 

for the alleged principal. For example, in Bridgeview, the Seventh Circuit affirmed a trial court’s 

ruling that there was no implied actual authority to send faxes beyond the agreed upon 

geographical limitation because “[n]othing about fax marketing inherently calls for sending 

thousands of advertisements. And nothing about fax marketing inherently demands sending these 

ads to states where the advertiser does not do business.” Bridgeview, 816 F.3d at 939 (finding it 

“impossible to conclude that implied actual authority exists”). 

Likewise, there is nothing about the Cruise Lines’ relationship with an independent travel 

agency that inherently called for the agency to make the automated, prerecorded Calls that 
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mention their cruises. Travel agencies like RMG book travel on behalf of their customers and are 

legally considered to be their customer’s agents and not the agents of a cruise line. See footnote 

17, supra. In addition, the Cruise Lines’ registration rules and travel agency guidelines explicitly 

prohibit RMG from robocalling on its behalf as a precondition to doing business with the Cruise 

Lines, which demonstrates that RMG had no authority to make the Calls (to the extent it may 

have occurred) or to refer to the Cruise Lines’ trade names in its Program. Hurst v. Mauger, 2013 

U.S. Dist. LEXIS 54523 *17 (N.D. Ill. April 16, 2013) (purported principal’s agreement with the 

alleged agent included an anti-spam provision that the Court concluded “cut against the 

suggestion that [the purported principal] played any role in the sending of the text messages”). 

Thus, the lack of implied authority in this case is even more compelling than in Bridgeview, 

since there is no evidence whatsoever that the Cruise Lines gave RMG any authorization to make 

any of the Calls on their behalf.  

(iii)  There Is No Material Evidence of The Cruise Lines’ Apparent Authority 
 

The elements of apparent agency are: (1) the alleged principal must speak, write or 

otherwise act toward a third party and (2) the principal’s conduct must make the third party 

reasonably believe the alleged principal consented to an action done on his behalf by someone 

purporting to act for him to her detriment. Bridgeview, 816 F.3d at 939.34 Plaintiff must therefore 

demonstrate that he and the litigation class reasonably believed RMG called them as the Cruise 

Lines’ agent, that their belief was traceable to a manifestation of this authority by the Cruise 

Lines, and that they acted upon it to their detriment. Smith, 30 F. Supp. 3d at 777-78 (dismissing 

                                                      
34 “Apparent authority holds a principal accountable for the results of third party beliefs about an actor’s 
authority to act as an agent when the belief is reasonable and is traceable to a manifestation of the 
principal.” Restatement, § 2.03 cmt. c. The statements and actions of RMG alone are insufficient. Opp, 
231 F.3d at 1060; Smith, 30 F. Supp. 3d at 777-78. This Plaintiff cannot do, as the record evidence 
demonstrates Plaintiff neither communicated with the Cruise Lines nor relied on any action or inaction by 
the Cruise Lines. Rather, the only interaction he may have had was with RMG. 
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a complaint alleging authority to use trade names, trademark and service marks as insufficient as 

a matter of law to establish agency).35 In other words, for apparent authority to exist, the Cruise 

Lines must not only exert control over key aspects of the Calls, but they must have 

communicated either directly or indirectly with the litigation class in a manner that instills in the 

class a reasonable belief that RMG had authority to act as the Cruise Lines’ agent, and that the 

litigation class acted on that communication to their detriment. See Bridgeview 816 F. 3d at 939. 

There is no evidence of record to support this element of apparent agency. Plaintiff testified that 

the only information he had at the time he filed the complaint concerning whether RMG was 

selling cruises for the Cruise Lines was the erroneous representations of RMG’s call agents. [DE 

520-32 (Charvat Dep.) 267:4-268:11]. Statements made by RMG to consumers, including 

Plaintiff, that it represented or was hired by the Cruise Lines, are insufficient to establish this 

intent on behalf of the Cruise Lines, since RMG cannot unilaterally “bootstrap” its own authority 

by statements that it represented the Cruise Lines. See Curran v. Kwon, 1985 WL 1719 at *2 

(N.D. Ill. 1985) (“an agent cannot ‘bootstrap’ his own authority”). 

First, as discussed in section V(A)(2)(a)(i), supra, which is adopted in its entirety, the 

Cruise Lines never controlled any aspect, much less key aspects, over RMG’s Program or the 

Calls. Bridgeview 2013 U.S. Dist. LEXIS 37310 at *15. Since RMG maintained control of all 

aspects of its Program, Plaintiff cannot establish this essential element, and summary judgment 

would therefore have been required to be entered in the Cruise Lines’ favor had the case not 

settled. Second, the burden is on Plaintiff to show that the Cruise Lines communicated with him 

to instill in him a reasonable belief that RMG had the authority to act on the Cruise Lines’ behalf 
                                                      
35 See also Paloian, 2015 WL 3505010, *3 (J. Wood); Toney, 75 F. Supp. 3d 727 at 744-45; Taco Bell II, 
2014 WL 2959160, at *2 (“Apparent authority is inapplicable because it can only ‘be established by proof 
of something said or done by the [alleged principal] . . . .” (alteration in original)); see also Restatement, § 
2.03 cmt. c (“An agent's success in misleading the third party as to the existence of actual authority does 
not itself make the principal accountable.”) 
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in making the Calls, which he cannot do since he testified that the only basis he had for filing this 

lawsuit was the representation from two RMG employees that they were calling on behalf of the 

Cruise Lines and his own research into the RMG entities. [DE 520-32 (Plaintiff Dep.) 269:2-21].  

Toney v. Quality Res., Inc., 75 F.Supp.3d 727, 744 (N.D. Ill. 2014). Even in the unlikely event 

that a litigation class was certified, the class would not have survived summary judgment 

because there was no direct or indirect communication between Plaintiff and the Cruise Lines 

that would support an apparent agency theory. The undisputed material facts show that Plaintiff 

did not speak, write or otherwise communicate with the Cruise Lines to instill in him a 

reasonable belief that RMG was acting as the Cruise Lines’ agent, nor can he present any 

evidence that he relied on any communication concerning this purported agency to his detriment, 

or to the detriment of the class. The litigation class would therefore never have survived 

summary judgment on this agency theory either. See, e.g., Opp, 231 F.3d at 1064.36  

(iv)  There is no Material Evidence the Cruise Lines Ratified RMG’s Actions 
    
The litigation class would also not have survived summary judgment as to ratification 

because there was also no evidence to establish the essential elements of ratification. 

“Ratification is the affirmance of a prior act done by another, whereby the act is given effect as if 

done by an agent acting with actual authority.” Toney, 75 F. Supp. 3d at 745 (quoting 

Restatement, §4.01(2)). Thus, to the extent Plaintiff sought to establish vicarious liability against 

the Cruise Lines based on their alleged ratification of RMG’s Calls, had the case not settled, 

Plaintiff would be required to prove that each of the Cruise Lines, as RMG’s principal, (1) had 

full knowledge of all material facts; (2) acted in a manner inconsistent with a repudiation of 

                                                      
36 See also Restatement, § 3.03 cmt. b;  Taco Bell I, 2014 WL 2959160, at *2; Toney, 75 F. Supp. 3d at 
744. “It is well established that apparent authority must derive from the statements or actions of the 
alleged principal, not the alleged agent.” Id. see also Restatement, § 2.03 cmt. c (2006) (“An agent’s 
success in misleading the third party as to the existence of actual authority does not itself make the 
principal accountable.”). 
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RMG’s conduct, and (3) retained a benefit from the unauthorized transaction. Restatement, §§ 

4.01(1); 4.01 cmt. b; 4.01 cmt. d; 4.01(2). Further, “one who claims ratification must show not 

only that the principal failed to object, but that she was actually misled by that silence into doing 

that which he would not have done except for the silence.” Evanston Bank v. Conticommodity 

Servs., 623 F. Supp. 1014, 1037 (N.D. Ill. 1985) (citing In re Pubs Champaign, 618 F.2d 432 

(7th Cir. 1980)).   

As the party attempting to establish ratification, it is Plaintiff’s burden to show that “‘the 

benefits of the purportedly unauthorized acts are accepted [by the Cruise Lines] with full 

knowledge of the facts under circumstances demonstrating the intent to adopt the unauthorized 

arrangement.’” Nat’l Auto Lenders, Inc. v. SysLOCATE, Inc., 686 F.Supp.2d 1318, 1323 (S.D. 

Fla. 2010) (quoting In re Securities Group, 926 F.2d 1051, 1054 (11th Cir.1991)); see also 

Restatement, § 4.06, cmt. b. The Court would have very likely entered summary judgment 

against Plaintiff and the litigation class because the Cruise Lines requested RMG to cease and 

desist from making any of the Calls referencing their trade names shortly after the Complaint 

was served and again confirmed that RMG was not making the Calls again shortly after the 

FCC’s decision that indirect sellers could be held vicariously liable. See section III, supra. 

First, a principal cannot ratify an alleged agent’s conduct if there was no agency 

relationship in the first place. See Johnson v. Hondo, Inc., 125 F.3d 408, 420 (7th Cir. 1997) 

(“ratification has no applicability” where the agent does not act or purport to act on behalf of the 

principal); see also Restatement, §4.03 cmt. b (“when an actor is not an agent and does not 

purport to be one, the agency-law doctrine of ratification is not a basis [for liability]”).37 Thus, 

                                                      
37 Courts have recognized that, “[a]lthough a principal is liable when it ratifies an originally unauthorized 
tort,” such as a TCPA violation, “the principal-agent relationship is still a requisite, and ratification can 
have no meaning without it.” E.g., Murray v. Choice Energy, LLC, No. 1:15–cv–60, 2015 WL 4204398, 
at *6 (S.D. Ohio July 10, 2015)(quotation omitted) (dismissing TCPA claim based on ratification theory 
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the litigation class would not have survived summary judgment on a ratification claim against the 

Cruise Lines unless Plaintiff first establishes that a principle-agent relationship existed between 

the Cruise Lines and RMG. For the reasons set forth in section III, supra, the undisputed 

evidence proves that no agency relationship existed between RMG and the Cruise Lines, and 

accordingly, judgment would have been entered in the Cruise Lines’ favor. 

Second “[r]atification requires that the principal have actual knowledge of material facts, 

not notice as defined in §1.04(4) [of the Restatement].” Restatement, 4.06, cmt. b. Thus, 

Plaintiff’s ratification claim is not legally viable unless he can prove the Cruise Lines had full 

knowledge of all material facts concerning RMG’s Program and that it violated the TCPA. 

Toney, 75 F. Supp.3d at 745 (dismissing ratification claim in part because defendant did not have 

sufficient knowledge of its agent’s misconduct).38 The undisputed record evidence shows that 

RMG never told the Cruise Lines that it (i) purchased an autodialer, (ii) bought leads from third-

parties, (iii) made its own robocalls, or (iv) to the extent that it may have occurred, used 

prerecorded messages that referenced the Cruise Lines trade names. See section III, supra. 

                                                                                                                                                                           
for failure to plead principal-agent relationship); see also Batzel v. Smith, 333 F.3d 1018, 1036 (9th Cir. 
2003) (“[A] principal agent relationship is . . . a requisite [to ratification], and ratification can have no 
meaning without it”); Kaye v. Grossman, 1999 WL 33465, at *2 n. 1 (S.D.N.Y. 1999) (ratification 
“presupposes an agency relationship; it does not create one where none otherwise existed”); Makaron v. 
GE Sec. Mfg., Inc., 2015 WL 3526253 (C.D. Cal. May 18, 2015) (“[a]lthough a principal is liable when it 
ratifies an originally unauthorized tort, the principal-agent relationship is still a requisite, and ratification 
can have no meaning without it”); Taco Bell II, 582 Fed. Appx. At 680 (affirming summary judgment 
entered in Taco Bell’s favor because there was no agency relationship with the other defendants). 

38 See also Petri v. Mercy Health, 2016 WL 7048893, 4:15 CV 1296 (CDP), * 3 (E.D. Mo. Dec. 5, 2016) 
(“Mercy could not have ratified Valarity's conduct because there is no evidence Mercy knew Valarity's 
activities violated the TCPA”); Johansen v. HomeAdvisor, Inc., 2016 WL 6432821, * 5 (S.D. Ohio Oct. 
31, 2016) (dismissing ratification claim in part because neither defendant had actual knowledge that 
pertinent telemarketing company violated the TCPA); Siding & Insulation Co. v. Alco Vending, Inc., 2014 
U.S. Dist. LEXIS 183593, *29 (N.D. Ohio Feb. 6, 2014) (rejecting ratification claim because defendant 
did not have knowledge of all material facts surrounding the campaign at the time of alleged ratification); 
Jones v. All Am. Auto Prot., Inc., No. 3:14–CV–00199, 2015 WL 7566685, at *5 (D. Nev. Nov. 24, 2015) 
(“Plaintiffs provide no evidence that Royal knew or should have known that AAAP was violating the 
TCPA”).  
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Third, an alleged principal may be found to have ratified the acts of a third-party only 

where it knowingly “retain[ed] a benefit” associated with the agent’s wrongful conduct. 

Restatement, § 4.01 cmt. g. In this case, Plaintiff cannot succeed with a ratification claim unless 

he presents evidence that each of the Cruise Lines received and retained a benefit from the Calls. 

The undisputed evidence reveals the exact opposite is true: Plaintiff did not become a member of 

RMG’s Club and did not accept or redeem a cruise on each of the Cruise Lines’ vessels.39 See 

section III, supra. For this reason as well, any ratification claim of the litigation class would 

likely be disposed of on summary judgment. Accordingly, the proposed settlement is fair, 

reasonable, adequate, and warrants final approval because it is highly likely the litigation class 

would have received nothing if the Settlement had not been reached.      

(b)  Plaintiff’s TCPA Claim Has Limited Value Because a Litigation Class Could Not Be 
Certified 

 
 The Cruise Lines strongly opposed class certification with a 60-page brief with 71 

exhibits, which provided ample proof as to why this case could not be certified as a class action, 

and the Cruise Lines incorporate their joint response and exhibits as if fully set forth herein.  [DE 

520; DE 520-1-71]. Each of the grounds raised in the Cruise Lines’ opposition to Plaintiff’s class 

certification motion demonstrates that Plaintiff did not, and could not, meet his Rule 23 burden 

                                                      
39 Even if Plaintiff had purchased a cruise vacation, the FCC expressly rejected a strict liability analysis 
by determining that under the TCPA “we do not think that an action taken for the benefit of a seller by a 
third-party retailer, without more, is sufficient to trigger the liability of the seller under either section 
227(c) or 227 (b).” Dish Network at 6593. In Taco Bell I, the District Court similarly rejected the 
plaintiff’s “broader standard of liability” that a party can be held liable if a text message is made on its 
behalf so long as the party received a benefit from the text. 879 F.Supp2d at 1084 (finding that a party can 
be held liable for violating §227(b) of the TCPA if it makes the text directly or vicariously if it was in an 
agency relationship with the party that sent the text message).  The Ninth Circuit affirmed Thomas, and 
other courts have made the same ruling. See Avio, Inc. v. Alfoccino, Inc., 18 F. Supp. 3d 882, 892 (E.D. 
Mich. 2014) (granting summary judgment in defendant’s favor on all vicarious liability claims because 
grant of authority to send faxes was only for those consumers who had consented and telemarketer’s 
actions fell outside the scope of limited authority granted). Plaintiff attempts in the present matter to 
pursue the broader liability standard that has been rejected by both the FCC and the courts, which should 
not be condoned by this Court.  
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to certify a litigation class. 

(i)  The Cruise Lines’ Hansen Daubert Motion Would Have Been Granted Thus 
Precluding Certification of a Litigation Class  

 
 Plaintiff premised his motion for class certification entirely on the report of his sole 

expert, Hansen, which contained the List of outdated, invalid and disconnected telephone 

numbers referenced above in section III(C), which did not identify the owners of these numbers 

at the time each call was made. [DE 492 pp. 17-19]. Hansen presumed that each telephone 

number on this List received an automated pre-recorded call during which RMG sought to “sell” 

the goods and services of the Cruise Lines. [DE 520 pp. 15-20; DE 519 (Hansen Daubert 

Motion)]. However, as discussed in section III(C), supra, Hansen’s List is based on his erroneous 

presumption that RMG’s database records identified the specific pre-recorded message played 

during each call made by the automatic dialing equipment, which was never tested or verified 

and was controverted not only by the Cruise Lines’ expert, but by a non-party representative of 

the company that designed and maintained the database for RMG. [Id.] Given that Hansen 

admittedly failed to test his opinion, and that this opinion was completely undermined by the 

non-party representative from the database designer, Plaintiff’s expert’s opinions were highly 

likely to be excluded, and, as a result, Plaintiff could not have succeeded on class certification 

because he had provided no generalized method of proof to demonstrate vicarious liability. [Id.]. 

(ii)  A Litigation Class Was Not Ascertainable 

 It is Plaintiff’s burden to show that the class is ascertainable, and “[a] proposed class is 

not ascertainable where ‘there is no way to know or readily ascertain who is a member of the 

class.’” Jamie S. v. Milwaukee Pub. Schs., 668 F.3d 481, 495 (7th Cir.2012); Oshana v. Coca–

Cola Co., 472 F.3d 506, 513 (7th Cir.2006). [DE 520 pp. 15-20, 24-25; DE 521; DE 521-1-2]. 

For all of the reasons set forth in Section III supra, and in the Cruise Lines’ Hansen Daubert 
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Motion, as well as the report of the Cruise Lines’ expert, Margaret Daley, Plaintiff cannot 

demonstrate an ascertainable litigation class.  

Additionally, Hansen’s List was simply a list of phone numbers and not actual class 

members. An independent survey confirmed that a significant percentage of the actual people 

who had owned those numbers at the time of the calls a half decade ago could not be ascertained. 

[DE 520 pp. 25-26]. 73% of the numbers on Hansen’s List are cell phones, and there are 

substantial issues with identifying people who owned cell phone numbers a half decade ago. 

[Id.]. A reverse lookup procedure is wholly insufficient. See Sherman v. Yahoo! Inc., 2015 WL 

5604400, at *6-7 (S.D. Cal. Sept. 23, 2015) (mere proposals to subpoena carriers and use reverse 

lookups were ruled inadequate to carry plaintiff’s burden). Therefore, the net expected value of 

the settlement far exceeds any recovery that the Plaintiff could obtain on behalf of the class at 

trial because it is highly unlikely that a litigation class would have been certified. 

(iii) Individual Consent Issues Would Have Prevented Certification of a Litigation Class 

 Plaintiff’s litigation class definition failed to exclude those persons who had consented to 

the Calls from RMG, who could only be identified by examining multiple records to determine 

which individuals had pre-existing relationships with either RMG or the Cruise Lines. [DE 520 

pp. 5-6, 26-27]; see also Barrett v. ADT Corp., 2016 U.S. Dist. LEXIS 28767, *24 (S.D. Ohio 

March 7, 2016) (denying as overbroad a proposed class definition because the definition they 

proposed did not “limit the class to consumers who did not give prior express consent to be 

contacted.”). Consent issues therefore would result in countless mini-trials to resolve these 

individual issues. Id. at *23. It is Plaintiff’s burden at the class certification phase to “prove that 

consent, or a lack thereof, can be resolved ‘on evidence and theories applicable to the entire 

class.’” Kristensen v. Credit Payment Servs., 12 F. Supp. 3d 1292, 1307 (D. Nev. 2014). [Id. p. 

39, n. 43]. Plaintiff “must advance a viable theory employing generalized proof to establish 
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liability with respect to the class involved,” and this Court “must only certify class actions filed 

under the TCPA when such a theory has been advanced.” Gene & Gene v. BioPay, LLC, 541 

F.3d 318, 328 (5th Cir. 2008) (emphasis added). If instead a defendant “‘sets forth specific 

evidence showing that a significant percentage of the putative class consented to receiving calls . 

. . courts have found that issues of individualized consent predominate over any common 

questions of law or fact.” Buonomo v. Optimum Outcomes, Inc., 301 F.R.D. 292 (N.D. Ill. 2014). 

 In their joint response to class certification, the Cruise Lines detailed the many ways in 

which RMG and the Cruise Lines obtained prior express consent, which includes individuals 

who: (i) submitted information in response to RMG’s e-mail solicitations; (ii) signed up for 

travel information through one of RMG’s websites; (iii) submitted information in connection 

with a contests run by RMG; (iv) submitted information online through one of a variety of 

internet websites; (v) completed physical paper forms while attending trade shows, travel 

conventions or the theatre;  (vi) contacted RMG by telephone to inquire about travel; (vii) were 

referred to RMG by an existing vacation club member, or (viii) were already members of RMG’s 

travel and vacation club. [DE 520 pp. 5-6, 42-45]. The aggregation of data from these many 

interactions cannot be summarily described as “a list of homogeneously unconsenting 

recipients.” See Vigus v. S. Ill. Riverboat/Casino Cruises, Inc., 274 F.R.D. 229, 237 (S.D. Ill. 

2011). Rather, RMG gathered these leads “over time and from a variety of sources.” Gene and 

Gene, 541 F.3d at 328.  According to the Cruise Lines’ expert, more than 57% of the telephone 

numbers on the List are found on more than one lead source, and almost 15% of the telephone 

numbers were received from more than four independent sources, but she could not perform an 

analysis to determine the precise source of each class member’s consent without conducting a 

manual review of the hundreds of thousands of lead files. [Id. p. 44]. 
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 Each Cruise Line also independently secured prior consent from many members of the 

proposed class. Each of the Cruise Lines searched their internal databases and found thousands 

of phone numbers from the List associated with people who previously provided their number to 

the Cruise Lines and consented to be contacted by them. [Id.]. The issue of consent is therefore a 

highly individualized inquiry that is not susceptible to class-wide proof. For that reason, the 

Settlement provides a net benefit that could not otherwise be realized by the class. 

(iv) A Litigation Class Could Not Be Certified Because Plaintiff’s Claim Was Not 
Typical  

 
Plaintiff’s claim was not typical of other class members’ claims, and that alone would 

have required denial of his class certification motion. [DE 520 pp. 29-31].   Muro v. Target 

Corp., 580 F.3d 485, 492 (7th Cir. 2009) (holding that a named plaintiff's claims must share “the 

same essential characteristics as the claims of the class at large”).40 In this regard, Plaintiff does 

not own a working mobile phone and therefore never received a Program call on a cell phone. 

[DE 520 p. 29]. Thus, his claims were atypical of three quarters of the proposed litigation class. 

See Vigus 274 F.R.D. at 232 (district court rejected the plaintiff’s attempt to represent individuals 

contacted on cell phones based on a lack of typicality due to lack of standing).41 In addition, 

Plaintiff had no standing to maintain an apparent authority or ratification claim because he never 

justifiably and detrimentally relied any some statement, conduct or silence of the Cruise Lines. 

[DE 520 pp. 30, 46- 55]. He makes no such claim in his pleading or class certification motion. 

                                                      
40 See also Quality Mgmt. & Consulting Servs. v. SAR Orland Food Inc., 2013 U.S. Dist. LEXIS 155727 
(N.D. Ill. Oct. 30, 2013) (“[t]he presence of even an arguable defense peculiar to the named plaintiff or a 
small subset of the plaintiff class may destroy the required typicality of the class as well as bring into 
question the adequacy of the named plaintiff's representation”).  

41 See also Cabrera v. Gov't Emples. Ins. Co., 2015 U.S. Dist. LEXIS 16663 (S.D. Fla. Jan. 15, 2015) 
(holding that plaintiff could not pursue claims on behalf of persons who received calls on their residential 
lines because he did not have a residential line and did not suffer the same injury as that subgroup). 
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Thus, to the extent he sought to certify his class against the Cruise Lines based on an apparent 

authority or ratification theory, his claims are atypical of his proposed class. [Id.].  

(v)  A Litigation Class Could Not Be Certified Because Individual Issues Predominate  
 

A litigation class could not have been certified given the number of individual issues 

dominating this case, including: (1) whether each call made by RMG played a pre-recorded 

message that referenced the Cruise Lines’ goods and services [DE 520 pp. 36-38]; (2) the 

existence of prior express consent [Id. pp. 38-45]; (3) class-wide proof of ratification (e.g., a 

determination of whether each class member believed RMG was contacting them on behalf of 

the Cruise Lines) [Id. pp. 46-53]; (4) class-wide proof of apparent authority (e.g., whether each 

Cruise Line had any direct communications or actions with each call recipient) [Id. at pp. 53-54]; 

and (5) the existence of an established business relationship [Id. at pp. 55-56].  

These issues go to the very elements that Plaintiff would have to demonstrate, and the 

defenses that the Cruise Lines would present at trial.  At the class certification stage, it is 

Plaintiff’s burden to demonstrate how these issues would be addressed on a class-wide basis and, 

as described in the Cruise Lines’ response to class certification, there is no class-wide, 

generalized method of proof for any of these significant issues. Kristenson, 12 F. Supp. 3d at 

1307. [Id. n. 43].   

As a consequence, for all of the reasons demonstrated above, the net expected value of 

continued litigation must be discounted to account for the highly likely risk that the litigation 

class would fail to demonstrate that class certification was appropriate in this case, and the Court 

should approve the Settlement. In light of the significant possibility that Plaintiff and the 

litigation class would recover nothing for the class if they proceeded with litigation and the fact 
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that the per-claimant recovery under this settlement is comparable to the per-claimant recoveries 

in other TCPA cases, this factor weighs in favor of final approval of the Settlement. 

B.  Continued Litigation Would Be Complex, Expensive and Protracted  
(Synfuel Factor 2) 

 Next, the Court must consider the second Synfuel factor – the likely complexity, length, 

and expense of continued litigation. See Synfuel, 463 F.3d at 653; Wong, 773 F.3d at 863–64. 

This factor also strongly favors approval. As discussed above, in order to recover any damages at 

trial, Plaintiff would have to prevail on a number of motions that were either pending or about to 

be filed at the time of the Settlement, including Plaintiff’s motion for class certification, the 

Cruise Lines’ Motion to Strike Declaration of Richard Borst, the Hansen Daubert Motion, the 

Cruise Lines’ motion for summary judgment (that had not yet been filed), and then Plaintiff 

would also have to prevail at trial.  [DE 492, 520, 521, 530, 531, 547, 548, 551, 553]. Even if 

Plaintiff prevailed on every one of those motions and at trial, appeals would likely follow. See 

Fed. R. Civ. P. 23(f) (party may seek interlocutory appeal of class-certification orders). 

Assuming an order granting certification was entered in Plaintiff’s favor, and the order withstood 

appellate scrutiny, proving liability and damages at trial would have been costly, tedious and 

presented significant challenges as described above. 

This is a case where, at the time of the Settlement, litigation had been pending for five (5) 

years, there were 566 docket entries, 15 depositions had been taken, over 30 discovery hearings 

had been held and the parties had exchanged over 700,000 documents.  Had the case not settled, 

the parties would have continued litigating in the same manner. While thousands of 

contemporaneous documents have been produced, a number of depositions remain to be taken, 

including the sales representatives from each of the Cruise Lines and other key depositions that 

would likely have amounted to at least another fifteen (15) depositions. The Cruise Lines would 
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have sought class discovery concerning consent and other substantive issues. The Cruise Lines 

planned to file a joint summary final judgment motion as to vicarious liability and numerous 

motions in limine and other motions. 

 This was a complex case that raised numerous legal issues relating to burgeoning 

vicarious liability law under the TCPA, consent, standing and other issues. There were 

significant risks attendant to the prosecution of this case and, it was highly likely that the Cruise 

Lines would have prevailed on each of the above-referenced motions, which means that there 

would have been no recovery for Plaintiff or the class. If the parties had not reached this 

Settlement, and even in the unlikely event Plaintiff would have prevailed on every motion 

referenced above and at trial, Plaintiff faced years of costly and risky trial and appellate litigation 

against the Cruise Lines with far from certain results and the prospect of no recovery. 

Accordingly, the present value of recovery based on this Settlement compared to either some 

recovery or no recovery at all supports the approval of this Settlement to avoid the expense and 

delay of continued litigation as well as the significant risk that the class would receive no 

recovery at all. See, e.g., In re Austrian and German Bank Holocaust Litig., 80 F. Supp. 2d 164, 

174 (S.D.N.Y. 2000) (recognizing that “[m]ost class actions are inherently complex and 

settlement avoids the costs, delays, and multitude of other problems associated with them.”).42 

As such, Synfuel factor 2 has been met. 

  

                                                      
42 See also Hicks v. Stanley, 2005 WL 2757792, at *6 (S.D.N.Y. Oct. 24, 2005) (“Further litigation would 
necessarily involve further costs; justice may be best served with a fair settlement today as opposed to an 
uncertain future settlement or trial of the action.”); Weinberger v. Kendrick, 698 F.2d 61, 73 (2d Cir. 
1982) (“There are weighty justifications, such as the reduction of litigation and related expenses, for the 
general policy favoring the settlement of litigation.”); In re Sunrise Sec. Litig., 131 F.R.D. 450, 455 (E.D. 
Pa. 1990) (approving a class action settlement because, in part, the settlement “will alleviate . . . the 
extraordinary complexity, expense and likely duration of this litigation”). 
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C.  The Lack of Opposition to the Settlement Warrants Final Approval (Synfuel Factor 3) 
 

 As for “the opposition to settlement among affected parties” factor, Synfuel, 463 F.3d at 

653, only 287 class members have opted out of the settlement representing approximately 0.10% 

of the class. Wong, 773 F.3d at 863–64. Of the 274,851 presently approved class members, only 

30 individuals filed timely objections to the Settlement (representing only 0.01% of the class), 

and the vast majority of those take issue with the proposed attorney fees and incentive award 

rather than the value of the settlement.43 This extremely low percentage of opposition favors a 

finding that the settlement is fair, reasonable, and adequate. See In re Capital One, 80 F.Supp.3d 

at 792 (same, for 0.0032%); In re Sw. Airlines Voucher Litig., 2013 WL 4510197, at *7 (N.D. Ill. 

Aug. 26, 2013) (same, for less than 0.01%), aff'd and modified on other grounds, 799 F.3d 701 

(7th Cir.2015); In re AT & T Mobility Wireless Data Servs. Sales Tax Litig., 789 F.Supp.2d 935, 

965 (N.D.Ill.2011) (same); Kolinek, 311 F.R.D. at 495–96 (holding that a 0.0002209% opt-out 

rate supports the settlement). Finally, and most importantly, the vast majority of these objectors 

have no standing to make their objections. See Declarations of Margaret Daley (Exhibit 3) and 

Phil Cooper (Exhibit 4). This factor also supports final approval. 

  D.  The Amount of Discovery Completed at the Time of Settlement Favors Approval of   
the Settlement (Synfuel Factor 5) 

 
The final Synfuel factor considers the stage of the proceedings and the amount of 

discovery completed at the time of the settlement. See Synfuel, 463 F.3d at 653; Wong, 773 F.3d 

at 863–64. Between March 2014 and August 2016, Magistrate Judge Rowland held over 30 

discovery hearings and this Court held 16 status conferences. The parties also engaged in 15 

depositions requiring travel to four states, sought third party discovery, the Cruise Lines 

produced over 700,000 documents, and the parties extensively analyzed RMG’s Dialer database 
                                                      
43 The Cruise Lines adopt their contemporaneously filed Joint Response to Objections as if set forth fully 
herein.  
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records. The Parties also retained expert witnesses who each produced Rule 26 reports. [DE  

492-2 (Hansen Report); DE 520 (Daley Report); DE 520-1 (Supplemental Daley Report)]. 

Following the completion of class action discovery, on May 16, 2016, Plaintiff filed a class 

certification motion totaling 1,020 pages with exhibits. (DE 493). The Defendants responded by 

filing a Response totaling 1,990 pages with exhibits, a motion to strike Plaintiff’s sole expert 

(total briefing amounting to 3,487 pages) and moved to strike a key witness for Plaintiff (total 

briefing of 403 pages). [DE 492, 520, 521, 530, 531, 547, 548, 551, 553].  

Defendants were also preparing a motion for summary final judgment and other related 

motions as to all vicarious liability issues in this case, which would have been filed had this 

Settlement not been reached. The 566 docket entries in this case at the time of settlement amply 

demonstrate that this litigation was contentious, hard fought, and resulted in an extensive and 

detailed factual investigation into the allegations at issue. The parties have engaged in extensive 

and expensive discovery on class issues and the substantive issues in the case, although more 

discovery would occur had the parties not entered into the Settlement. See section V(B). 

Courts have entered final approval orders with substantially less discovery than has 

occurred here. See e.g., Gehrich v. Chase Bank USA, N.A., 316 F.R.D. 215, 229-230 (N.D. Ill. 

2016) (granting final approval of class settlement where parties conducted only limited 

discovery). The parties have had more than sufficient information to evaluate the case for 

settlement purposes.  This final factor also weighs in favor of final approval of the Settlement. 

   E.  The Cruise Lines Added Benefits to The Class Over and Above the Settlement Fund 
  

The Cruise Lines added another $969,600 to the settlement by agreeing to pay for 

processing all supplemental claims.  The settlement administrator estimated that this would have 

cost $1.5 million dollars to process these claims, but the Cruise Lines paid their law firms 
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$923,000 in fees and an additional $46,600 for the cost of scanning claims submitted by mail so 

that they could be processed. See Joint Declaration of Catherine J. MacIvor and Jeffrey S. Becker 

attached as Exhibit 5. If the Cruise Lines had not made this additional contribution, the 

settlement fund would have been reduced by an estimated $1.5 million. 

The Cruise Lines also demanded that RMG no longer make the Calls using the Cruise 

Lines’ cruises as a promotion, which was the result of actions taken by the Cruise Lines and is an 

additional intangible benefit to the class that should be considered by the Court. [DE 520-7 

(Valente Dec.) ¶ 55 (RMG “could not risk losing the ability to book Travel Services' customers 

with various travel vendors, including the cruise lines, which I knew would happen if we 

continued making any further automated pre-recorded telemarketing calls of any kind). AT&T, 

798 F.Supp.2d at 960-61(considering an added benefit to the class due to a change in the conduct 

complained of by the class). Unlike the elimination of fees charged to a customer in AT&T, 

though, eliminating the Calls in this case is nearly impossible to quantify in monetary terms. 

Capital One, 80 F.Supp.3d at 790 (noting that class members in similar TCPA action “did not 

suffer any actual damages beyond a few unpleasant phone calls”). 

VI.  CONCLUSION 
 
 For all of the reasons expressed herein and in the Cruise Lines’ response in opposition to 

class certification, in their Daubert motion to exclude and/or strike the testimony and report of 

Jeffrey Hansen, in their motion to strike the declaration of Richard Borst, the Cruise Lines 

respectfully request this Court to enter an order granting final approval of the settlement class 

and for all other relief that the Court deems just and proper. 

Respectfully Submitted, 

Catherine J. MacIvor  
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Florida Bar. No. 932711     
 FOREMAN FRIEDMAN, PA  

One Biscayne Tower, Suite 2300  
2 South Biscayne Boulevard  
Miami, FL 33131  
Tel.: (305) 358-6555 
Attorneys for Royal Caribbean Cruises, Ltd.  
and NCL (Bahamas), Ltd. 
 
By: /s/ Catherine J. MacIvor___ 
 
and  
 
Jeffrey S. Becker (ARDC #6282492) 
Darren B. Watts (ARDC #6197441) 
SWANSON, MARTIN & BELL, LLP 
330 N. Wabash Avenue, Suite 3300 
Chicago, Illinois 60611 
Tel: 312-321-9100 
Attorneys for Carnival Corporation & PLC 
 
By: /s/ Jeffrey S. Becker___ 
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 CERTIFICATE OF SERVICE 

 
I, Catherine J. MacIvor, do hereby certify that on this 3rd day of October 2018, a copy of 

the foregoing Joint Response to Plaintiff’s motion for incentive award to be served to all counsel 

of record via ECF, and to Elizabeth Valente, as agreed, at the e-mail address of 

bvalente@tsncorporate.com. 
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SERVICE LIST 

Charvat v. Valente, et al., Case No. 12-cv-5746 
 

Attorneys for Plaintiff    Travel Services and Beth Valente 
Alexander H. Burke     Elizabeth Valente 
Burke Law Offices, LLC    TSN/RMG 
155 N. Michigan Avenue, Suite 9020   bvalente@tsncorporate.com 
Chicago, IL 60601     By e-mail service as agreed 
312-729-5288 
FAX: 312-729-5289 
ABurke@BurkeLawLLC.com 
 
Matthew P. McCue (pro hac vice) 
Law Offices of Matthew P. McCue 
1 South Ave., Third Floor 
Natick, MA 01760 
508-655-1415 
FAX: 508-644-1415 
mmccue@massattorneys.net 
 
Edward A. Broderick (pro hac vice) 
Broderick Law, P.C. 
125 Summer Street, Suite 1030 
Boston, MA 02110 
ted@broderick-law.com 
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