
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

 
CITY OF CHICAGO, an Illinois ) 
municipal corporation, ) Hon. Ronald A. Guzman 

) 
Plaintiff, ) No. 19-CV-1817 
 v. ) 

) 
MOTIV POWER SYSTEMS, INC., ) 
a Delaware corporation, ) Jury Trial Demanded 

) 
Defendant. ) 

 
______________________________________________________________________________ 

 
RESPONSE BRIEF OF DEFENDANT MOTIV POWER SYSTEMS, INC. 

IN OPPOSITION TO CITY OF CHICAGO’S MOTION TO DISMISS COUNTERCLAIM 
______________________________________________________________________________ 

 
INTRODUCTION 

 
 The City’s Motion to Dismiss Motiv’s counterclaim is the legal equivalent of Mel Brooks’ 

comedic take on France’s King Louis the XVI in the 1981 comedy, History of the World: Part I©:  

Motiv cannot sue the City, Motiv could never sue the City, even if Motiv could sue the City, it did 

not do it right, and while the garbage trucks may have been experimental requiring tremendous 

investment on the part of Motiv, the City did not have to order any, but if it ordered one, Motiv 

needed to deliver a perfectly functioning, commercialized experimental garbage truck.  “It’s good 

to be the king,” indeed.  Fortunately for Motiv, however, the City is not king.  It is a party to a 

contract—the terms of which the parties dispute—and bound by the laws applicable to contracts 

and pleadings.  Application of that law to the City’s motion compels its denial.   

 First, Motiv has alleged all the elements of a breach of contract action.  In asserting 

otherwise, the City does not offer anything more than unsupported argument that Motiv has failed 
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to allege that it performed all its obligations without mention of what obligation Motiv supposedly 

failed to perform.  Second, by filing this lawsuit in lieu of bringing a claim to the Chief 

Procurement Officer (“CPO”), the City has waived its right to enforce the dispute resolution 

procedure and the rules applicable to that dispute resolution procedure.  Third, the City’s contract-

interpretation arguments are not only inappropriate at the dismissal stage, but they would 

necessarily require the court to nullify sections of the Contract and create internal conflicts between 

different provisions in the Contract.  Accordingly, this Court should deny the City’s Motion 

outright.     

ARGUMENT 
 

 The standard applicable to the City’s Motion to Dismiss is well-known.  The Court must 

accept Motiv’s well-pleaded allegations as true and draw all reasonable inferences from those 

allegations in Motiv’s favor.  Nischan v. Stratosphere Quality, LLC, 865 F.3d  922, 928 (7th Cir. 

2017).  Moreover, where, as here, a motion to dismiss involves questions of contract interpretation, 

a reasonable inference is that Motiv’s interpretation of the contract is the “correct one.”  See, e.g., 

United States ex rel. Chilcot v. KBR, Inc., No. 09 CV 4018, 2013 WL 6797391 at *2 n.1 (C.D. Ill. 

Dec. 23, 2013).   

I. Motiv’s Counterclaim Sufficiently Alleges a Claim for Breach of Contract.   

 The City’s argument that Motiv “wholly fails to allege that it performed any (let alone all) 

of its obligations under the Contract” is at best confusing and at worst specious because the City 

fails to demonstrate what obligation Motiv had under the contract that it failed to perform.  (Mot. at 

7.)  Motiv’s counterclaim is straightforward and sufficiently plead:  (1) the parties entered into a 

contract for the development of brand new technology; namely, electric garbage trucks (Ctrclm. ¶¶ 

8-20); (2) the parties intended that the development of this technology would take place over 
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eleven separate contract-specified phases (id.); (3) the parties intended that these phases would 

require the City to, among other things, purchase a minimum of five electric garbage trucks (id. ¶¶ 

21-23); and (4) Motiv delivered, and the City accepted, the first truck, but the City never ordered 

the next four.  (Id. ¶¶ 24-30.).  These allegations assert the existence of a valid and enforceable 

contract (i.e., offer, acceptance, consideration and sufficiently definite terms), performance by 

Motiv (delivery of the first truck), breach by the City (failure to order the next four trucks) and 

damages (the loss of profit on the sale of five trucks and the loss of profit from the lost market-

share).  Nothing further is necessary to survive a motion to dismiss.  See, e.g., Wigod v. Wells 

Fargo Bank, N.A., 673 F.3d 547, 560 (7th Cir. 2012).  Accordingly, the Court should reject the 

City’s argument and deny its motion. 

II. The City Has Waived the Dispute Resolution Provision and the Procedures Applicable 
Thereto. 

 
 The City also contends that Motiv’s counterclaim should be dismissed because Motiv failed 

to follow the Contract’s dispute resolution provision or the rules that apply to disputes between the 

City and contractors such as Motiv.  According to the City, therefore, Motiv has waived the right to 

bring its counterclaim.  (Mot. at 7-9.)  In reality, however, the only waiver that occurred is the 

City’s waiver of the contractual right to enforce the dispute resolution provision.  “Like any other 

contractual right,” the right to a nonjudicial forum can be waived.  Smith v. GC Serv. Ltd. P’ship, 

907 F.3d 495, 499 (7th Cir. 2018); see also, e.g., In re Tewell, 355 B.R. 674, 684 (Bankr. N.D. Ill. 

2006) (“A party to a contract may waive, by express agreement or by its course of conduct, its legal 

right to strict performance of the terms of the contract.”) 

 Here, the contract’s dispute resolution provision expressly gives the City the right to bring 

its claim(s) to the CPO:   
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Except as otherwise provided in this Contract, Contractor must and the City may 
bring any dispute arising under this Contract which is not resolved by the parties to 
the Chief Procurement Officer for decision based upon the written submissions of 
the parties.  (A copy of the “Regulations of the Department of Procurement Services 
for Resolution of Disputes between Contractors and the City of Chicago” is 
available in City Hall, 121 N. LaSalle Street, Room 301, Bid and Bond Room).  The 
Chief Procurement Officer will issue a written decision and send it to the Contractor 
by mail.  The decision of the Chief Procurement Officer is final and binding.  The 
sole and exclusive remedy to challenge the decision of the Chief Procurement 
Officer is judicial review by means of a common law writ of certiorari. 
 

(Contract § 3.64) (emphasis added).  In other words, the City had the contractual right to a 

nonjudicial forum, but it voluntarily chose to file suit in the Circuit Court of Cook County.  Courts 

consistently and clearly hold that the affirmative decision to bring a lawsuit in a judicial forum “is a 

presumptive waiver of” a contractual right to a nonjudicial forum.  GC Serv. Ltd. P’ship, 907 F.3d 

at 499; see also Kawasaki Heavy Indus., Ltd. v. Bombardier Recreational Prods., Inc., 660 F.3d 

988, 995 (7th Cir. 2011) (“We have held that when a party chooses to proceed in a judicial forum, 

there is a rebuttable presumption that the party has waived its right to arbitrate.”); Ernest & Young 

LLP v. Baker O’Neal Holdings, Inc., 304 F.3d 753, 756 (7th Cir. 2002) (“[A] party that chooses a 

judicial forum for the resolution of a dispute is presumed to have waived its right to arbitrate.”); In 

re Dealer Mgmt. Sys. Antitrust Litig., 362. F. Supp. 3d 477, 490 (N.D. Ill. 2019) (“When a party 

chooses to proceed in a judicial forum, there is a rebuttable presumption that the party has waived 

its right to arbitrate.”)  As a result, the City has waived the ability to enforce the dispute resolution 

mechanism against Motiv. 

 The City argues that the contract at issue in My Baps Construction Corporation v. City of 

Chicago, 87 N.E.2d 987 (Ill App. Ct. 2017) “contained provisions that were materially the same” 

as the dispute resolution provision at issue here, so the result should be the same as My Baps.  The 

contractual terms at issue in My Baps, however, only applied to the Contractor, they did not give 

the City the option of initiating the dispute resolution procedure.  My Baps, 87 N.E.2d 987 at 994.  
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Moreover, the City was the defendant in My Baps, not the plaintiff that affirmatively chose a 

judicial forum.  In other words, My Baps is not, as the City contends, “materially the same,” and 

the City’s reliance on that case is misplaced. 

 In contrast, Checksmart v. Morgan, No 80856, 2003 WL 125130 (Ohio Ct. App. Jan. 16, 

2003) is far more persuasive than My Baps because it involved contractual terms that are analogous 

to those at issue here.  There, a payday lender brought suit to recover an unpaid loan.  The 

borrower counterclaimed for violations of the Ohio Payday Loan Act.  In response, the lender 

moved to stay the proceedings and compel arbitration pursuant to the arbitration provisions in the 

various loan agreements.  Like the Contract here, and unlike the contract in My Baps, the contracts 

in Checksmart gave both parties the option of initiating arbitration.  Checksmart, 2003 WL 125130 

at *2-3.  In denying the lender’s motion to compel, the court acknowledged that the lender “was 

permitted to exercise its option to request arbitration” because the arbitration provisions “clearly 

indicate that any claim or dispute regarding the agreements may be resolved through arbitration.”  

Id. *4 (emphasis added).  The court concluded, however, that the lender’s decision to file suit 

rather than seek to arbitrate its claims initially “waived its right to arbitrate the dispute.”  Id. 

 Just as the contracts in Checksmart gave the lender the ability to initiate arbitration, the 

Contract here—using the same permissive language—gave the City the ability to initiate the CPO 

dispute resolution procedure.  The City had the option, and it chose litigation.  That choice operates 

as an intentional waiver of the CPO dispute resolution process, barring the City from enforcing it 

against Motiv.   

III. The CPO Rules for Dispute Resolution are Inapplicable, but if They Apply, by Their 
Clear and Unambiguous Terms, They Would Also Prohibit The City’s Claims.   

 
 The City’s reliance on the “Rules for Resolution of Disputes Between Contractors and the 

City of Chicago” is also misplaced.  Since Motiv did not initiate the CPO dispute resolution 
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procedures, and the City waived its right to do so by filing this lawsuit, the rules are inapplicable.  

By their very terms, those rules only “apply to the resolution of a Contract Dispute.”  (Rules § 1.2).  

To initiate a Contract Dispute, the rules state that “either party may submit a written Request for 

Resolution of a Dispute.”  (Id. § 3.1)  Thus, the rules only apply once a request is filed with the 

CPO, and under the Rules, the City has the same power to submit a request and initiate a CPO 

dispute as Motiv.  (Id. § 2.)  Neither party submitted a Request, so the Rules are in applicable. 

 Moreover, the rules expressly provide that “[a] declaration of default or the termination of a 

Contract are not matters that may be addressed under these Rules.”  (Id. § 1.2).  The City itself 

alleges that it declared Motiv in default.  (Compl. ¶¶ 63-65).  The City further alleges that it has the 

contractual right to terminate the contract as a result of Motiv’s alleged default.  (Id. ¶ 42.)  

Accordingly, per the City’s own allegations, this case involves the City’s declaration of Motiv’s 

alleged default under the Contract and the City’s ability to terminate the Contract.  The Rules, 

therefore, do not apply. 

 Finally, if the City is correct and the rules do apply such that the 120-day limitation period 

somehow applies to all claims, not just disputes initiated with the Chief Procurement Officer, the 

limitation period would equally bar the City’s claims.  Section 3.2 sets forth the 120-day limitation 

period, and it clearly provides that “[t]he Request must be submitted no later than 120 days after 

the expiration of the Contract.”  (Id. § 3.2)  The limitations period is not limited to requests from a 

contractor.  It applies equally to any filed request.  As a result, if these rules can somehow be made 

to apply to lawsuits in a judicial forum as the City argues in its motion, the 120-day period would 

equally apply to the City’s claims and operate with the same preclusive effect. 
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IV. Motiv’s Counterclaim Clearly Alleges that the City Breached the Contract’s 
Requirement that the City Purchase a Minimum of Five Trucks. 

 
 Although the City accuses Motiv of offering “convoluted” allegations on how the City 

breached the agreement, as noted above, Motiv’s breach of contract claim is straightforward.  

Section 3.58 expressly incorporates the grant into the Contract, and in the grant, the City agreed 

that it would purchase “a minimum of five” electric garbage trucks.  Thus, Section 3.58 makes 

clear that the City agreed to purchase a minimum of five trucks.  The fact that the City’s final 

arguments are all basically directed at interpreting section 3.58 demonstrates that the City 

understands Motiv’s allegations.  Moreover, the fact that the City’s final arguments are all focused 

on interpreting section 3.58 demonstrates that they are inappropriate for a motion to dismiss.  See, 

e.g., Kirsch v. Brightstar Corp., 968 F. Supp. 2d 931, 939 (N.D. Ill. 2013) (“A determination of the 

proper interpretation of the contract should be decided at the summary judgment stage, not in a 

ruling on a motion to dismiss.”) (applying Florida law); American Hardware Mfrs. Ass’n v. Reed 

Elsevier, Inc., No. 03 C 9421, 2004 WL 3363844 at *11 (N.D. Ill. Dec. 28, 2004) (same) (applying 

Illinois law).   

 Section 3.58 is a material provision in the Contract.  It clearly and unambiguously sets forth 

several obligations: (1) Motiv must comply with the grant; (2) the grant is incorporated into the 

Contract as if fully set forth in the Contract; (3) in the event of a conflict between the grant and the 

Contract, the grant controls, unless the Contract is more favorable to the City; and (4) Motiv cannot 

do anything that would cause the City to breach the grant: 

Notwithstanding anything in this Agreement to the contrary, Contractor is subject to 
and must conform with all of the terms and conditions of the Grant Agreement as 
required by the Grant Agreement, which is attached as Exhibit Two to this 
Agreement and incorporated by reference as if fully set forth here.  In the event of 
any conflict or inconsistency between the terms set forth in this Agreement and the 
terms set forth in the Grant Agreement, the terms and provisions in the Grant 
Agreement take precedence over the terms and provisions in this Agreement, except 
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to the extent that this Agreement contains provisions more favorable to the City, 
State of Illinois or Federal government or onerous to Contractor.  Contractor must 
not by action or omission cause the City to be in breach of the Grant.   
 

 The City advances a number of arguments directed at the interpretation of this provision.  

First, the City argues that despite the fact that section 3.58 incorporates the grant, section 4.5 makes 

clear that “nothing in the Contract obligated the City to purchase any set quantity of trucks or to 

conduct data collection.”  (Mot. at 10.)  According to the City, it had no obligation to order any 

trucks, but if it ordered one, Motiv was required to produce a perfectly functional truck without 

opportunity to test, refine and verify this previously undeveloped technology.  The City’s argument 

is dependent on a selective reading of section 4.5, the entirety of which provides:  

Any quantities of specified vehicles or equipment shown on the Proposal Page(s) 
are estimates for the initial contract term and are for bid canvassing purposes only.  
The City reserves the right to increase or decrease quantities ordered under this 
contract.  Nothing herein will be construed as an intent on the part of the City to 
purchase any vehicles or equipment other than those determined by the 
Department of Fleet and Facility Management to be necessary to meet their 
current needs. 
 
The City will be obligated to order and pay for only such quantities as are from time 
to time ordered on purchase order releases issued directly by the Department of 
Fleet and Facility Management, delivered and accepted. 
 
(emphasis added). 

 Adoption of the City’s interpretation of section 4.5 would require the Court to ignore the 

highlighted terms of section 4.5 above and nullify both the DOE grant and section 3.58.  In other 

words, the City’s argument runs afoul of well-settled law that requires a court to interpret a contract 

in a manner that does not “nullify or render any of its provisions meaningless.”  Morningside North 

Apartments I, LLC v. 1000 N. LaSalle, LLC, 75 N.E.2d 413, 419 (1st Dist. 2017).  See also Tenan 

v. Strategiq Commerce, LLC, 364 F. Supp. 3d 910, 918 (N.D. Ill. 2019) (“A contract is to be 
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construed as a whole, giving effect to every provision, if possible, because it must be assumed that 

every provision was intended to serve a purpose.”).   

 In addition, the City’s interpretation necessarily creates a conflict between sections 4.5 and 

3.58—the City does not have to order any trucks on one side versus the City will order five on the 

other.  Under Illinois law, “courts should construe a contract so that its provisions are harmonized 

and not in conflict.”  Peoples Gas Light & Coke Co. v. Beazer East, Inc., 802 F.3d 876, 882 (7th 

Cir. 2015).  The only interpretation that would harmonize sections 3.58 and 4.5 is the one upon 

which Motiv’s allegations are based—the grant documents make clear that the Department of Fleet 

and Facility Management had determined that five trucks were necessary to meet its needs—the 

desire and determination to develop, verify and test this yet-to-be developed green technology 

through the eleven phase development project contemplated in the grant and incorporated into the 

Contract.1 

 The City’s next argument is that section 3.58 requires Motiv, but not the City, to comply 

with the grant.  While Section 3.58 does require Motiv to comply with the grant, it does not, as the 

City implies, relieve the City of complying with the grant.  (Mot. at 11.)  In fact, section 3.58 

acknowledges that the City intends to comply with the grant by prohibiting Motiv from “action or 

omission” that would cause the City to breach the grant.  And the grant itself, which is incorporated 

into the Contract, requires the City to comply with the grant (See Section 10a. Reporting 

Requirements, attached as Exhibit 2 to the Contract (“Noncompliance may result in withholding of 

                                                 
1  Moreover, section 3.17 sets forth “the order of precedence of the component contract parts” and makes 
unambiguously clear that the grant documents and Section 3.58 take precedence over Section 4.5.  The City’s argument 
ignores this provision by making section 4.5 take priority over 3.58’s incorporation of the grant.  Indeed, the City’s 
argument ignores its contractual obligation to conduct testing and data monitoring of the first vehicle as well as 
vehicles 2-5.  Given that the Contract contemplated the development of experimental, first-of-its-kind, technology, the 
City’s arguments ignore its own obligations to road test the first vehicle and report to Motiv any issues the City 
encountered.  (See § 3.58’s incorporation of the grant and Subtasks 2-7-2.11 of the grant requiring the City to test and 
verify the first truck and conduct ongoing monitoring and data collection).  Indeed, the City’s entire argument ignores 
the developmental nature of the relationship it entered with Motiv. 
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future payments, suspension or termination of the current award, and withholding of future awards.  

A willful failure to perform, a history of failure to perform, or unsatisfactory performance of this 

and/or other financial assistance awards may also result in a debarment action to preclude future 

awards by Federal agencies.”).) 

 Finally, the City alleges that the “grant control[s] over the Contract, except to the extent that 

[the Contract] contains provisions more favorable to the City…or onerous to]” Motiv.  (Mot. at 

11.)  Of course, the City’s argument ignores the beginning of that sentence in section 3.58: “in the 

event of any conflict” between the grant and the Contract, “the terms and provisions in the Grant 

Agreement take precedence over the terms and provisions in this Agreement, except to the extent 

that this Agreement contains provisions more favorable to the City.”  Thus, this portion of Section 

3.58 only applies in the event of a conflict.  As noted above, well-established Illinois law provides 

that courts are to interpret contracts to harmonize their terms not create conflicts.  See also e.g., 

Morningside North Apartments, 75 N.E.3d at 419 (“We will not adopt, as a matter of law, any 

interpretation of a contract which would nullify or render any of its provisions meaningless.”) 

Thus, this portion of Section 3.58 would only apply if the Court cannot harmonize terms in the 

Contract and grant.  As demonstrated above, the documents are in harmony.   

 Thus, the City’s arguments are all based on very limited and legally unsupportable 

interpretations of the Contract.  While Motiv believes the evidence will firmly establish its 

interpretation of the Contract is the only proper one, the City’s arguments here are simply 

insufficient to support a dismissal.   
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CONCLUSION 

 For the reasons stated above, this Court should deny the City’s Motion to Dismiss. 

Dated:  July 9, 2019 Respectfully Submitted, 

MOTIV POWER SYSTEMS, INC. 
 
By: /s/ Michael J Summerhill   
 One of Its Attorneys 

 
Michael J. Summerhill 
msummerhill@freeborn.com  
John T. Shapiro 
jshapiro@freeborn.com 
FREEBORN & PETERS LLP 
311 South Wacker Drive 
Suite 3000 
Chicago, IL 60606 
(312) 360-6000 
(312) 360-6520 (facsimile) 
Attorneys for Defendant 
Motiv Power Systems, Inc.   
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CERTIFICATE OF SERVICE 

 I hereby certify that on July 9, 2019, I electronically filed the foregoing RESPONSE 
BRIEF OF DEFENDANT MOTIV POWER SYSTEMS, INC. IN OPPOSITION TO CITY 
OF CHICAGO’S MOTION TO DISMISS COUNTERCLAIM under the CM/ECF system.  I 
further certify that I served a copy of same by electronic mail on the same date upon the 
following individuals: 
 

Diane M. Pezanoski 
Diane.pezanoski@cityofchicago.org 

Fiona A. Burke 
Fiona.burke@cityofchicago.org 

Christina Chung 
Christina.chung@cityofchicago.org 

Cornel Kauffman 
Cornel.kauffman@cityofchicago.org. 
City of Chicago, Department of Law 

30 N. LaSalle Street 
Suite 1400 

Chicago, IL  60602 
 

       /s/ Michael J. Summerhill  
      One of the Attorneys for Defendant 
      Motiv Power Systems, Inc.   
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