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IN THE CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT, CHANCERY DIVISION

ANTHONY J. SQUEO, )
)

Plaintiff, ) Case No. 18 CH 12385
)

vs. ) Honorable Judge
) Neil H. Cohen

THOMAS J. DART in his official capacity )
as Sheriff of Cook County; THE COOK )
COUNTY SHERIFF’S MERIT BOARD; )
KIM FOXX, in her official capacity as )
Cook County State’s Attorney; and )
COOK COUNTY, a unit of local government )
as joint employer and as indemnitor, )

)
Defendants. )

DEFENDANT THOMAS J. DART’S 2-615
MOTION TO DISMISS PLAINTIFF’S COMPLAINT

NOW COMES Defendant, Thomas J. Dart, by and through his attorneys Johnson & Bell,

Ltd., and pursuant to 735 ILCS 5/2-615, moves this Honorable Court to dismiss with prejudice

Plaintiff Anthony J. Squeo’s (“Plaintiff”) Complaint against Defendant Thomas J. Dart

(“Defendant” or “Sheriff Dart”). In support of his Motion, Sheriff Dart states as follows:

INTRODUCTION

After a thorough investigation, Plaintiff was suspended for forty-five days from

employment at the Cook County Sheriff’s Office when the Office of Professional Review

examined extensive evidence, including video recordings and witness testimony, and the Cook

County Sheriff’s Merit Board (“Board”) held a trial-type hearing and found that Plaintiff had his

hand on a detainee’s neck for four to six seconds and failed to include that information in a Use

of Force Report, in violation of the Cook County Sheriff’s Department Rules and Regulations,
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General Order #24.9.1.0. Plaintiff’s Compl. Ex. A. A true and correct copy of Plaintiff’s

Complaint is attached hereto as Exhibit A.

Plaintiff seeks an order rescinding the Board’s decision to suspend him and granting

damages and make-whole relief associated with the decision on the grounds that 1)

administrative review under the Administrative Review Law will allegedly show that there were

procedural issues with the decision and that the decision was against the manifest weight of the

evidence, 2) the Board lacked jurisdiction because Sheriff Dart did not “complete bargaining”

with Plaintiff over methods of review of Plaintiff’s discipline prior to filing charges with the

Board, 3) Board members were invalidly appointed, and 4) Sheriff Dart “usurped” Cook County

State’s Attorney Kim Foxx’s power to prosecute by filing charges with the Cook County

Sheriff’s Merit Board.1 Every one of Plaintiff’s claims against Sheriff Dart fails to state a claim

for which relief can be granted and must be dismissed for the reasons discussed below.

STANDARD OF REVIEW

A motion to dismiss filed pursuant to 735 ILCS 5/2-615 (“Section 2-615”) attacks the

legal sufficiency of the plaintiff’s complaint, arguing that the complaint is defective on its face.

Stafford-Smith, Inc. v. Intercontinental River East, LLC, 378 Ill.App.3d 236, 239 (1st Dist.

2007). The purpose of a section 2-615 motion to dismiss is to determine whether the plaintiff, on

the face of the complaint, has advanced a viable cause of action against the defendant. McClean

v. Rockford Country Club, 352 Ill.App.3d 229, 238 (2d Dist. 2004). “Illinois is a fact-pleading

jurisdiction.” Hirsch v. Feuer, 299 Ill.App.3d 1076, 1081 (1st Dist. 1998). Thus, “a court cannot

1 Plaintiff’s Count IV Mandamus claim is only directed at Defendant Foxx, and thus Sheriff Dart does not respond
to that Count IV in this Motion. On March 11, 2019, Plaintiff moved to voluntarily dismiss his class allegations, and
thus Sheriff Dart does not respond to them in this Motion.
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accept as true mere conclusions of law or fact unsupported by specific factual allegations. Pooh-

Bah Enterprises, Inc. v. County of Cook, 232 Ill. 2d 463, 473, 328 Ill.Dec. 892 (2009).

ARGUMENT

I. THIS COURT LACKS SUBJECT MATTER JURISDICTION TO REVIEW
THE BOARD’S DECISION BASED ON PLAINTIFF’S NON-
ADMINISTRATIVE LAW REVIEW CLAIMS

As a threshold matter, to the extent that Plaintiff’s non-Administrative Law Review

(“ARL”) counts call for review of the Board’s decision, this Court lacks the subject matter

jurisdiction to hear those claims. This is because Article VI, Section 9 of the Illinois Constitution

denies original jurisdiction to the Circuit Courts in cases challenging “administrative action,” and

limits jurisdiction over “administrative action” to that specifically conferred by the Illinois

General Assembly (“General Assembly”). The Board is an administrative agency subject to

review in the Circuit Court under the ARL. 55 ILCS 5/3-7012. The Merit Board Act expressly

states that “provisions of the Administrative Review Law, and all amendments and modifications

thereof, and the rules adopted pursuant thereto, shall apply to and govern all proceedings for the

judicial review of any order of the Board rendered pursuant to the provisions of this Section.” 55

ILCS 5/3-7012. The General Assembly did not provide any means other than review under the

ARL to challenge a decision of the Board.

The ARL limits a Circuit Court’s judicial review to a final decision by an agency, and no

more. 735 ILCS 5/3-102; 735 ILCS 5/3-104. The ARL states that “any other statutory, equitable

or common law mode of review of decisions of administrative agencies heretofore available shall

not hereafter be employed.” 735 ILCS 5/3-102. The ARL further limits a Circuit Court’s

reviewing power only to affirming an agency decision, reversing an agency decision, or

remanding a case to an agency with instructions. 735 ILCS 5/3-111(6)-(7). The ARL nowhere
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authorizes new discovery at the Circuit Court level, meaning only the administrative record

below may be reviewed. In short, the ARL and the Illinois Constitution render the Board – not

the Circuit Court – the forum of original jurisdiction here, and the Circuit’s Court’s jurisdiction

is that of a reviewing court alone.2

The Illinois Supreme Court confirmed the limited jurisdiction of a circuit court’s review

of an agency decision in People ex rel. Chicago & N. W. R. Co. v. Hulman, holding that the

Administrative Review Act (later renamed the ARL) “was designed to provide a single uniform

method by which administrative decisions of State governmental agencies could be reviewed,”

and “where an act creating or conferring power on an administrative agency expressly designates

that judicial review will be accomplished under the Administrative Review Act, the employment

of pre-existing methods of securing judicial review is prohibited.” People ex rel. Chicago & N.

W. R. Co. v. Hulman, 31 Ill. 2d 166, 169 (1964).

Because Plaintiff’s cause is for administrative review subject to the ARL, all of Plaintiff’s

non-ARL claims must be dismissed for want of subject matter jurisdiction:

Where the Administrative Review Law applies and the circuit
court may grant the relief that a party seeks within the context of
reviewing the agency's decision, the circuit court has no authority
to entertain independent causes of action regarding the agency's
actions. Where a statute adopts the Administrative Review Law,
other modes of review, including mandamus, are unavailable. Any
other conclusion would enable a party to litigate separately every
alleged error committed by an agency in the course of the
administrative proceedings. [S]ee Burgess v. Board of Fire &
Police Commissioners, 275 Ill. App. 3d 315, 320, 655 N.E.2d
1157, 211 Ill. Dec. 774 (1995) (affirming dismissal of action
seeking declaratory judgment and writ of mandamus challenging
agency hiring decision, where decision was reviewable under the
Administrative Review Law).

2 A number of Judges in the Chancery Division of the Circuit Court of Cook County, including this Court, have
already ruled in favor of Sheriff Dart on the issue that Section 3-102 of the ARL bars non-ARL claims seeking
declaratory, injunctive and/or mandamus relief against the Sheriff at the Circuit Court level.
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Guerrero v. Gardner, 397 Ill. App. 3d 793, 795, 922 N.E.2d 529, 531 (2nd Dist. 2010).

Therefore, Counts II-VI must be dismissed.3

II. COUNT I OF PLAINTIFF’S COMPLAINT DOES NOT ALLEGE ANY OF

SHERIFF DART’S CONDUCT RELATED TO PLAINTIFF’S CLAIM AND

REQUESTS RELIEF WHICH THE COURT CANNOT GRANT

Plaintiff brings his Count I claim under the ARL for administrative review of the Board’s

decision to suspend Plaintiff’s employment. As a threshold matter, Plaintiff sues Sheriff Dart in

his official capacity, which is treated as a suit against the municipal entity of the Cook County

Sheriff’s Office. Walker v. Sheahan, 526 F.3d 973, 977 (7th Cir. 2008) (“Actions against

individual defendants in their official capacities are treated as suits brought against the

government entity itself.”)

Although Plaintiff names Sheriff Dart as a defendant in this count, Plaintiff does not

allege any facts regarding Sheriff Dart’s conduct related to Plaintiff’s claim, nor any such official

conduct of the Cook County Sheriff’s Office, except that Sheriff Dart “was required to submit

Plaintiff’s case to mandatory bargaining.” Ex. A. ¶ 35. In Count I, Plaintiff does not allege that

Sheriff Dart failed to do this. Further, it is not clear what “submitting a case to mandatory

bargaining” means. To the extent that Plaintiff alleges in Count II that Sheriff Dart failed to

submit Plaintiff’s case to mandatory bargaining and that such conduct was actionable, Sheriff

Dart responds in the relevant section of this Motion. A plaintiff fails to state a claim against a

defendant if the plaintiff fails to allege any of the defendant’s actionable conduct, as Plaintiff

failed to do here. Plaintiff therefore fails to state a claim against Sheriff Dart in Count I, and

Count I must be dismissed as to Sheriff Dart.

3 Plaintiff’s non-ARL claims are also each independently without merit, as demonstrated below.
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Moreover, this Court does not have subject matter jurisdiction to grant Plaintiff the relief

he seeks in Count I, or in any other count which calls for review of the Board’s decision and

requests relief beyond affirming, reversing, or remanding the decision back to the Board. The

ARL restricts the relief Circuit Courts may grant to affirming an agency decision, reversing an

agency decision, or remanding a case to an agency with instructions. 735 ILCS 5/3-111(6)-(7).

See also Wesley v. Police Board of Chicago, 223 Ill. App. 3d 1042, 1044 (1st Dist. 1991) (“The

authority of the reviewing court is limited to reversing and remanding the agency's decision in

whole or in part, and if necessary, identifying issues requiring further hearing and providing

proper instructions. The determination of the appropriate sanction is one to be made by the

administrative agency and not the courts.”)

III. PLAINTIFF’S COUNT II CLAIM IS NOT ACTIONABLE BECAUSE
SHERIFF DART HAD NO DUTY TO “COMPLETE BARGAINING” WITH
PLAINTIFF OVER PLAINTIFF’S DISCIPLINE

“A public employer has a duty to engage in good-faith collective bargaining with its

employees' representative when circumstances mandate bargaining. 5 ILCS 315/10(a)(4).”

County of Cook v. Illinois Labor Rels. Board, 2017 IL App (1st) 153015, ¶ 66, 70 N.E.3d 795.

Circumstances mandate bargaining when the employer seeks to make unilateral changes to

mandatory subjects of bargaining that alter the status quo. County of Cook v. Illinois Labor Rels.

Board, 2017 IL App (1st) 153015, ¶ 63. While the employer must engage in good faith

bargaining with the union’s exclusive representative on such subjects, they are not “required to

reach agreement or make concessions.” County of Cook, 2017 IL App (1st) 153015, ¶ 44.

In Count II, Plaintiff illogically argues that the Board’s suspension decision is void

because Sheriff Dart did not “complete bargaining” with Plaintiff over methods of review of

Plaintiff’s discipline prior to filing charges with the Board, allegedly in violation of 55 ILCS 5/3-
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7012 (“Section 3-7012”). Ex. A. ¶¶ 40-49. Plaintiff misunderstands both Section 3-7012 and the

concept of collective bargaining in general. The portion of Section 3-7012 that Plaintiff cites

states that on and after June 1, 2018, disciplinary measures and the method of review of those

measures are subject to collective bargaining. It is not reasonable to read Section 3-7012 as

mandating that Sheriff Dart bargain over disciplinary methods at Plaintiff’s whim. Rather, the

amended statute clearly permits the collective bargaining of the identified subject and may be

discussed when bargaining does occur, which is when the employer or union seeks to alter the

status quo. However, Plaintiff does not allege that Sheriff Dart, any other municipal entity or

Plaintiff’s union sought to alter the status quo. So, the status quo remains.

Further, Section 3-7012 is silent as to Sheriff Dart’s duties in the relevant section. It does

not state who bargains with Plaintiff’s collective bargaining representative or when bargaining

must occur, but only that when bargaining occurs, certain subjects shall be discussed. Because

there is no mandate that the parties come to an agreement when bargaining occurs, it cannot even

be proven that any alleged lack of bargaining impacted Plaintiff’s suspension. It is simply not a

credible argument that because some entity did not “complete bargaining” with Plaintiff on an

individual basis over his disciplinary methods at some point between the enactment of Section 3-

7012 and Plaintiff’s suspension (when no duty to do so even existed), that Sheriff Dart lacked the

ability to file charges against Plaintiff for Plaintiff’s erratic conduct. Plaintiff therefore fails to

state a claim in Count II for failure to exhaust bargaining, and Count II must be dismissed as to

Sheriff Dart.

IV. IT IS SETTLED LAW THAT THE DE FACTO OFFICER DOCTRINE AND
ILLINOIS PUBLIC ACT 100-562, § 5 BAR PLAINTIFF’S COUNT III
INVALID APPOINTMENTS CLAIM

FI
LE

D
 D

AT
E:

 4
/1

5/
20

19
 5

:4
0 

PM
   

20
18

C
H

12
38

5



8

In Count III, Plaintiff heaves a “kitchen sink” of conclusory claims that he alleges

violated Section 3-7002. Plaintiff first argues that this Court must void the Board’s decision

because of irregularity in the terms of the Board members. Courts have made clear numerous

times that Plaintiff’s claim of entitlement to voiding his suspension, and receiving back pay and

benefits due to irregular Board appointments is improper. Plaintiff bases his argument on the

reasoning in Taylor v. Dart, 2017 IL App (1st) 143684-B, ¶ 46 that because one of the Board

members involved in Taylor’s disciplinary hearing was invalidly appointed, the decision to

terminate him should be vacated and remanded to a validly constituted Board. Notably, the

Illinois Appellate Court, First District did not rescind the Board’s decision and reinstate plaintiff

Taylor with back pay and benefits, but remanded the case back to the Board. This is because, as

stated, “[t]he authority of the reviewing court is limited to reversing and remanding the agency's

decision in whole or in part, and if necessary, identifying issues requiring further hearing and

providing proper instructions. The determination of the appropriate sanction is one to be made by

the administrative agency and not the courts.” Wesley v. Police Board of Chicago, 223 Ill. App.

3d 1042, 1044 (1st Dist. 1991).

A. The De Facto Officer Doctrine Bars Plaintiff’s Claims

Since Taylor, the Illinois Appellate Court, First District has ruled multiple times that the

Taylor decision applied to plaintiff Taylor alone, and that after that decision, irregular Board

appointments will not void Board decisions. There are two reasons for this conclusion. First, the

de facto officer doctrine bars Plaintiff’s claim. Under the de facto officer doctrine, “a person

actually performing the duties of an office under color of title is considered to be an officer de

facto, and his acts, as such officer, are valid so far as the public or third parties who have an

interest in them are concerned.” Lopez v. Dart, 2018 IL App (1st) 170733, ¶ 47. In Lopez v. Dart,
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the Illinois Appellate Court, First District agreed with Sheriff Dart that the de facto officer

doctrine and public policy dictate that the Taylor decision applies to the Taylor plaintiff alone,

and in doing so, recognized the chaos that would ensue by invalidating hundreds on Board

decisions. Lopez v. Dart, 2018 IL App (1st) ¶ 46. To illustrate the potential chaos which the court

in Lopez obviated, and which Plaintiff now requests that this Court promote, hundreds of officers

have been separated from employment or suspended for allegedly physically abusing inmates,

selling narcotics to inmates, and sexually harassing colleagues, among other odious conduct. The

court in Lopez prevented the chaos of mandating that taxpayers hand these officers tens of

millions of dollars and what amounts to paid vacations by granting them the remedies that

Plaintiff now seeks.

Moreover, the court in Lopez noted that “Since the plaintiff in this case is not the first

claimant to have brought the illegal appointment of Rosales to light, we conclude that public

interest is better served by not invalidating the plaintiff's termination decision.” Lopez, at ¶ 59.

Even assuming that some Board members had irregular appointments in the instant case, these

Board members were de facto officers, as in Lopez, and any irregularity in their appointment

does not void the Board’s decision.

B. Public Act 100-562, § 5 Further Bars Plaintiff’s Claims

Second, Public Act 100-562, § 5 also bars Plaintiff’s claims. On December 8, 2017, the

General Assembly passed Public Act 100-562, which amended Section 3-7002 to expressly

authorize the Sheriff to make interim appointments to the Merit Board. (Exh. D, P.A. 100-562,

eff. Dec. 8, 2017). The amended statute states that “In the case of a vacancy in the office of a

member prior to the conclusion of the member’s term, the Sheriff shall, with the advice and

consent of three-fifths of the county board, appoint a person to serve for the remainder of the
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10

unexpired term.” 55 ILCS 5/3-7002 (eff. Dec. 8, 2017). In enacting this amendment, the General

Assembly cured any perceived jurisdictional defect in Board decisions regarding irregular

appointments.

Beyond reaffirming that the de facto officer doctrine bars Plaintiff’s claim, the Illinois

Appellate Court, First District made clear that there is no need to relax the doctrine because “the

legislature has been made aware of and remedied the problem. After our decision in Taylor, the

legislature amended the statute to specifically authorize the Sheriff to make interim

appointments. See Pub. Act 100-562, § 5 (eff. Dec. 8, 2017).” Cruz v. Dart, 2019 IL App (1st)

170915, ¶ 39. The court further explained that the policy promoted “in Lopez, points squarely in

the direction of promoting the ‘orderly functioning’ of the Merit Board, rather than invalidating a

governmental decision where the irregularity in appointments has been addressed by the

legislature.” Cruz v. Dart, 2019 IL App (1st) ¶ 39.

While Plaintiff may attempt to argue that these cases do not apply to him because he is

not specifically challenging the appointment of Mr. Rosales, this argument already failed in

Cruz. There, the plaintiff did not challenge Mr. Rosales's appointment, but instead challenged

“the appointments of three other members who, like Mr. Rosales, were appointed to terms of less

than six years.” Cruz, ¶ 38. The court rejected this argument, concluding it was the same problem

with the appointment procedure “that was before us in both Taylor and Lopez. We read

Justice McMorrow's concurring opinion as focused on allowing the first challenger of a

particular problem to bring that problem to the court's attention… [Plaintiff challenges] the same

‘irregularity’ in appointment procedures of the Board that has already come to our attention and

been addressed.” Id.
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C. Plaintiff’s Barebones “Kitchen Sink” Approach is Insufficient in Law

Plaintiff also alleges that throughout the pendency of Plaintiff’s case, the Board was

“composed of only five members, failed to meet the Act’s political requirements, and/or had a

Chairperson and Secretary who occupied such positions in excess of the statutory limit.” Ex. A. ¶

51. Because Plaintiff uses an “and/or” argument here, Plaintiff has failed to put Sheriff Dart on

notice of exactly which conduct Plaintiff claims was violative. For the purposes of this Motion,

Sheriff Dart will assume Plaintiff intended to claim that Sheriff Dart transgressed in all alleged

conduct. However, Plaintiff still fails to state a claim in each allegation. Section 3-7002 states

that the Board shall consist of between three and seven members, so Plaintiff’s argument that the

Board was invalid because it had five members is wrong. Plaintiff makes the conclusory claim

that there was something amiss politically, but Plaintiff fails to plead any other relevant facts.

Plaintiff also does not plead any specific facts as to the Chairperson or Secretary. Plaintiff’s

Count III allegations all fail on the pleadings, and therefore Count III must be dismissed as to

Sheriff Dart.

V. PLAINTIFF’S CLAIM THAT THE SHERIFF “USURPED” POWER FROM
THE STATE’S ATTORNEY IN FILING CHARGES IS ILLOGICAL, AND
MANDAMUS RELIEF IS INAPPROPRIATE

In Count V, Plaintiff confusingly claims that Sheriff Dart “grabbed” and “usurped”

power from the State’s Attorney in commencing charges against Plaintiff with the Board, despite

the fact that 55 ILCS 5/3-7012, which Plaintiff cites to in Count II, specifically and uniquely

names the Sheriff as the person or entity with the authority to file such charges. Ex. A. ¶¶ 81-96.

Plaintiff insists that the Court order a writ of mandamus requiring the State’s Attorney to file

charges against Plaintiff and represent Sheriff Dart at the Board. Not only is Plaintiff incorrect on

the law, but the remedy he seeks is inappropriate.
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A. Section 3-7012 Makes Clear that the Sheriff, and Not the State’s Attorney, Files
Charges with the Board

First, as stated, Section 3-7012 explicitly states that removal, demotion, and suspension

of deputy sheriffs occur only “upon written charges filed with the Board by the Sheriff.” 55 ILCS

5/3-7012. (emphasis added). Moreover, the Sheriff’s Merit Board Act gives the Board authority

to create rules and regulations. “Pursuant to recognized merit principles of public employment,

the Board shall formulate, adopt, and put into effect rules, regulations and procedures for its

operation and the transaction of its business.” 55 ILCS 5/3-7006. The Board’s Rules and

Regulations state that:

3. The Sheriff or designated representative, may recommend
separation, demotion or suspension for a period of time in
excess of thirty (30) days of any Police Officer, Police Sergeant,
Police Lieutenant of the Cook County Sheriff's Police Department
or any Correctional Officer, Correctional Sergeant, Correctional
Lieutenant, Correctional Captain of the Cook County Department
of Corrections or any Deputy Sheriff, Deputy Sergeant, Deputy
Lieutenant of the Court Services Department. However, charges
against such person must be filed with the Board.

4. Nothing within this Article will be considered a limitation on
the Sheriff’s authority to file charges against any Police
Officer, Police Sergeant, Police Lieutenant of the Cook County
Sheriff's Police Department, Correctional Officer, Correctional
Sergeant, Correctional Lieutenant, Correctional Captain of the
Cook County Department of Corrections, or Deputy Sheriff,
Deputy Sergeant, Deputy Lieutenant of the Cook County Sheriff's
Court Services Department for infractions of the Rules and
Regulations.

Cook County Sheriff’s Merit Board Rules and Regulations Amended, April 19, 2018, Article

VIII(A)(3)-(4). (emphasis added). A true and correct copy of the Cook County Sheriff’s Merit

Board Rules and Regulations Amended, April 19, 2018 is attached hereto as Exhibit B. Thus, not

only did the General Assembly intend for the Sheriff to file disciplinary charges with the Board,

but the Board enacted rules in line with the General Assembly’s intent.
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Moreover, Plaintiff’s counsel has previously admitted to Judge Pamela Meyerson at a

motion to dismiss hearing in Schmidt v. Dart, et al., on June 6, 2018, that it is the Sheriff that

commences this process:

THE COURT: But you're making an argument that it should be
remanded back to the last point at which there was a validly
constituted board or the
action was valid.

So there's nothing wrong with the fact that the sheriff created a
complaint, right?

MR. CASPER: That's true, he has that authority under the Merit
Board Act.

THE COURT: And so what is your argument as to the first point at
which this case reached a -- dealt with an improperly constituted
board.

MR. CASPER: I'd refer to Section 7012 of the Merit Board Act.
The way the Merit Board gains jurisdiction under that section is
when the Sheriff filed written charges.

Schmidt v. Dart, et al., Case No. 17 CH 15204, Hearing on Motion to Dismiss, dated June 6,

2018, p. 22, ln. 6-20. A true and correct copy of the transcript of the Hearing of the Motion to

Dismiss in Schmidt v. Dart, et al., Case No. 17 CH 15204, dated June 6, 2018 is attached hereto

as Exhibit C.

Plaintiff’s argument that Sheriff Dart “grabbed” power from the State’s Attorney is based

on 55 ILCS 5/3-9005(a)(3) (“Section 3-9005”), which states that “The duty of each State's

attorney shall be: To commence and prosecute all actions and proceedings brought by any county

officer in his official capacity.” While Plaintiff gets credit for being creative, Plaintiff’s argument

is wrong and illogical. While Plaintiff may allege that Section 3-9005 conflicts with Section 3-

7012, the two statutes are actually harmonious. “[A] court has a duty to interpret the statutes in a

manner that avoids an inconsistency and gives effect to both statutes, where such an
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interpretation is reasonably possible… [w]e must presume that several statutes relating to the

same subject are governed by one spirit and a single policy, and that the legislature intended the

several statutes to be consistent and harmonious.” People v. Jarquan B. (In re Jarquan B.), 2017

IL 121483, ¶ 34.

Section 3-9005(a)(1) discusses Plaintiff’s duties “in the circuit court for his county.”

While Plaintiff may argue that Section 3-9005(a)(3) does not have the same “circuit court”

language as Section 3-9005(a)(1), it is clear that this section refers to the State’s Attorney’s

representation of an officer in court proceedings, where the State’s Attorney is best equipped to

litigate on behalf of the officer. It strains credulity that the same General Assembly that wrote

that the Sheriff files charges with the Sheriff’s Merit Board actually intended to prohibit the

Sheriff from doing so, and instead ordered the State’s Attorney, who is not familiar with Board’s

Rules and Regulations, to file charges with the Sheriff’s Merit Board on the Sheriff’s behalf.

Notably, the Board’s Rules and Regulations do not once mention the State’s Attorney.

Moreover, even if Plaintiff’s reading of the statute was correct, the outcome would be the

same. Plaintiff argues that the State’s Attorney should bring charges on behalf of Sheriff Dart,

meaning that their interests would be aligned. In Plaintiff’s proposed scenario, the State’s

Attorney would represent Sheriff Dart. Plaintiff leaves the Court to guess why this would be of

consequence in the Board’s disciplinary decision.

B. Mandamus Relief is Inappropriate Because Filing Charges is Discretionary

Second, Plaintiff’s request for mandamus relief is inappropriate. Mandamus is “an

extraordinary remedy used to compel a public officer to perform nondiscretionary official duties.

This court will award mandamus only if the petitioner establishes a clear right to the relief

requested, a clear duty of the public officer to act, and clear authority of the public officer to
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comply with the writ.” People ex rel. Alvarez v. Gaughan, 2016 IL 120110, ¶ 10. “As the Illinois

Appellate Court explained in Mabwa v. Mendoza, 2014 IL App (1st) 142771, 386 Ill. Dec. 99, 19

N.E.3d 1252, 1257 (Ill. App. Ct. 2014), [m]andamus cannot be used to direct a public official or

body to reach a particular decision or to exercise its discretion in a particular manner, even if the

judgment or discretion has been erroneously exercised.” Coleman v. Sheriff of Cook County, No.

16 C 2682, 2018 U.S. Dist. LEXIS 132846, at *29 (N.D. Ill. Aug. 7, 2018).

There are no facts Plaintiff can allege to prove he has the clear right to have the State’s

Attorney file charges against him with the Board, nor that the State’s Attorney has a clear duty to

file such charges. Filing charges with the Board is discretionary, as are the sanctions sought. The

Board’s Rules and Regulations state that “The Sheriff or designated representative, may

recommend separation, demotion or suspension.” Cook County Sheriff’s Merit Board Rules and

Regulations Amended, April 19, 2018, Article VIII(A)(3). (emphasis added). Plaintiff attempts

to compel the State’s Attorney to file the same charges against Plaintiff that Sheriff Dart already

filed with the Board, even though the law and the Board’s Rules and Regulations state that the

Sheriff files those charges, and even though the act of filing such charges is discretionary.

Plaintiff therefore fails to state a claim in Count V for mandamus relief, and Count V must be

dismissed as to Sheriff Dart.

VI. PLAINTIFF’S COUNT VI MANDAMUS CLAIM RELIES ON HIS FLAWED
ARGUMENTS IN COUNTS III AND V

Plaintiff seeks a writ of mandamus ordering Sheriff Dart to provide “make-whole” relief

to Plaintiff and bases his request on his Count III Taylor argument and his Count V theory that

the Board’s suspension decision is void because the State’s Attorney did not file charges against

him with the Board. As stated, Plaintiff fails to state a claim in both Counts III and V. Therefore,

Count VI must be dismissed as to Sheriff Dart.
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CONCLUSION

WHEREFORE, Defendant Sheriff Thomas J. Dart moves this Court to dismiss with

prejudice Counts I-III and V-VI of Plaintiff’s Complaint as to Sheriff Dart pursuant to Section 2-

615 and grant Sheriff Dart whatever relief this Court deems equitable and just.

Respectfully submitted,

SHERIFF THOMAS J. DART

By: /s/ Zachary Pestine

One of His Attorneys

Zachary A. Pestine (pestinez@jbltd.com)
Brian P. Gainer (gainerb@jbltd.com)
Johnson & Bell, Ltd.
33 W. Monroe St., Ste. 2700
Chicago, Illinois 60603
(312) 372-0770
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