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INTRODUCTION 

 

 If an owner wishes to rent out a property as a short term rental, she must obtain City 

approval.  If websites like Airbnb or HomeAway are not involved, the owner applies for a 

license (such as a vacation rental license) directly.  As is the case for any license, the owner 

voluntarily gives the City certain information, such as her name, addresses, phone number, and 

email address.  See Municipal Code of Chicago (“MCC”) §§ 4-4-050; 4-6-300(b).  She also 

provides basic descriptive information about the property.  Id. § 4-6-300(b)(1)-(14).  The City 

reviews all of this, and, if a license is approved, the applicant must ensure that the license 

number appears in all advertisements for the rental.  Id. § 4-6-300(f)(4).   

 There is no dispute that the City may lawfully require these disclosures and procedures 

from a license applicant directly.  Yet the premise of HomeAway’s lawsuit is that this becomes 

unlawful if the applicant happens to enlist a rental listing website like HomeAway to help 

perform these tasks or market the property.  HomeAway’s premise both defies common sense 

and finds no support in the barrage of constitutional and statutory provisions deployed by 

HomeAway.  HomeAway’s broadside cannot obscure the simple facts, clear from the face of the 

City’s laws and HomeAway’s allegations:  Unit owners are on notice that certain information 

about the unit will be provided to the City when they use a website like HomeAway; they 

consent to the disclosure of that information when they opt to seek approval to operate; and the 

processing requirements placed on HomeAway in exchange for the privilege of operating a 

licensed rental marketplace in the City are minimal.  The City’s laws do not implicate private 

information, nor do they intrude upon protected speech.  They merely provide owners with a 

streamlined option for seeking approval to operate, and allow the City to verify that only 
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2 

properly approved units are offered to the public.  Accordingly, the Court should dismiss the 

Complaint in its entirety.   

ARGUMENT 

I. HomeAway’s Vagueness Claim Should Be Dismissed. 

 In Count I, HomeAway alleges that the City’s Shared Housing Ordinance (“Ordinance”) 

is unconstitutionally vague because it is “impossible” for HomeAway to determine whether it 

qualifies as an “intermediary” or an “advertising platform.”  Compl. ¶ 38.  HomeAway argues 

that the distinction turns on whether it primarily lists “shared housing units” (in which case it is 

an intermediary) or “bed-and-breakfast establishments, vacation rentals or hotels” (in which case 

it is an advertising platform).  Id. ¶ 38.  But, according to HomeAway, “there is no functional 

difference” between shared housing units and vacation rentals, so “there is no way” for it to 

know which business designation applies to it.  Id. ¶¶ 39, 46.   

 This is a facial challenge, as HomeAway has not been cited for violating the Ordinance.  

Prevailing on this claim is extremely difficult, because HomeAway must demonstrate that the 

Ordinance’s distinction between intermediaries and advertising platforms is impermissibly vague 

in all of its applications.  See Schor v. City of Chicago, 576 F.3d 775, 781 (7th Cir. 2009); Fuller 

v. Decatur Pub. Sch. Bd. of Educ., 251 F.3d 662, 666-67 (7th Cir. 2001) (citing Vill. of Hoffman 

Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 497 (1982)). 

HomeAway cannot do this.  Critically, while HomeAway focuses on shared housing units 

and vacation rentals as driving the distinction between intermediaries and advertising platforms, 

other types of short term rentals – hotels and bed-and-breakfasts – can be listed on a website, and 

HomeAway does not contend that those definitions are vague.  A website will therefore be able 

to distinguish hotels and bed-and-breakfasts from other types of short term rentals, and a website 

that primarily lists hotels and bed-and-breakfasts will indisputably qualify as an advertising 
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platform rather than an intermediary.  Given that clear application of the Ordinance’s definitions 

of intermediary and advertising platform, HomeAway cannot show that the distinction between 

the two is vague in all of applications.  Count I fails for this reason alone.  

Moreover, even if it were necessary to address HomeAway’s focus on shared housing 

units and vacation rentals, the claim still fails because there is a sufficiently clear distinction 

between the two.  Under vagueness doctrine, a statute need not provide “perfect clarity and 

precise guidance,” Sherman v. Koch, 623 F.3d 501, 519 (7th Cir. 2010) (quoting Ward v. Rock 

Against Racism, 491 U.S. 781, 794 (1989)), but only a “reasonable degree of clarity” 

understandable to “people of common intelligence,” Gresham v. Peterson, 225 F.3d 899, 908 

(7th Cir. 2000) (quotation marks omitted).  And the degree of permissible imprecision “depends 

in part on the nature of the enactment.”  Sherman, 623 F.3d at 519 (quoting Hoffman Estates, 

455 U.S. at 498).  Laws imposing civil fines – like the Ordinance – do not demand the specificity 

required of criminal laws “because the penalties for noncompliance are less severe.”  Gresham, 

225 F.3d at 908; see also Fuller, 251 F.3d at 667. 

While the definitions of shared housing unit and vacation rental both refer to dwelling 

units of 6 or fewer sleeping rooms that are available for transient rental, the vacation rental 

definition expressly excludes properties that are “shared housing units registered pursuant to 

Chapter 4-14 of this Code.”  MCC § 4-6-300(a).  And, as Chapter 4-14 makes clear, the 

registration of shared housing units is a process whereby an intermediary (rather than the unit 

owner) sends the owner’s information to the City for review and approval; if approved, the unit 

is automatically “registered” with the City.  See id. §§ 4-14-020(a), (b); 4-13-230(b).  Vacation 

rentals, on the other hand, do not follow this process.  Instead, the property owner herself 

submits an application for a license from the City.  See id. § 4-6-300(b).  Accordingly, shared 
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housing units and vacation rentals are distinguished based on how, and by whom, their 

information is submitted to the City for approval.  If that process is performed by a hosting 

website, the unit is a shared housing unit.  If the process is performed by the unit owner, it is a 

vacation rental.    

 Because the distinction between shared housing units and vacation rentals is sufficiently 

clear, HomeAway cannot show that the Ordinance is vague in all applications, even on its own 

theory.
1
  Indeed, HomeAway itself recognizes the difference between the two:   The Complaint 

alleges that shared housing units are registered by intermediaries “on behalf of homeowners . . . 

whereas vacation rentals . . . must individually apply for a license . . .”  Compl. ¶ 55.  And on its 

website, HomeAway clearly and concisely explains to the public that “Owners wishing to 

register as a Shared Housing Unit must do so through a hosting platform like HomeAway,” 

whereas “Owners wishing to apply for a vacation rental license can do so directly with the City.”  

See https://help.homeaway.com/articles/City-of-Chicago-Registration (last visited April 6, 

2018).
2
  Even if in some hypothetical future case there is a question about whether a particular 

unit is a shared housing unit or a vacation rental – a scenario that HomeAway does not even try 

to depict – the Ordinance provides sufficiently clear parameters for generally distinguishing 

between the two such that it is not vague in all of its applications.  See Levas & Levas v. Vill. of 

Antioch, 684 F.2d 446, 451 (7th Cir. 1982) (“[A] finding of unconstitutional vagueness cannot 

                                                 
1
 For these same reasons, HomeAway cannot show that the Ordinance is unconstitutionally vague as to 

individual owners who are deciding whether to register as a shared housing unit or become licensed as a 

vacation rental.  See Compl. ¶ 47.  And, in any event, HomeAway lacks standing to assert claims on 

behalf of individual unit owners.  See City and Cnty. of San Francisco v. HomeAway.com, Inc., No. 

A150385, 2018 WL 1518380, at *8 (Cal. Ct. App. Mar. 15, 2018).  

   
2
 The Court may take judicial notice of HomeAway’s statements on its own website – HomeAway.com.  

See, e.g., Doron Precision Sys., Inc. v. FAAC, Inc., 423 F. Supp. 2d 173, 179 n. 8 (S.D.N.Y. 2006).  Such 

statements are not subject to reasonable dispute and can be accurately and readily determined from 

sources whose accuracy cannot reasonably be questioned.  Indeed, the Complaint itself refers to 

HomeAway.com and admits that it is one of HomeAway’s websites.  Compl. ¶¶ 25, 82.   
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be based on uncertainty at the margins, or on a parade of bizarre hypothetical cases.”).
3
  

Finally, to the extent that there is any ambiguity in the Ordinance, it is tolerable because 

the Ordinance is an economic regulation, and HomeAway has “‘the ability to clarify the meaning 

of the regulation by its own inquiry’” to the City, “‘or by resort to the administrative process.’”  

Aeronautical Repair Station Ass’n v. FAA, 494 F.3d 161, 174 (D.C. Cir. 2007) (quoting 

Hoffman Estates, 455 U.S. at 498).  HomeAway can apply for the license it believes best fits its 

business model, and, if the City disagrees, discuss, and if need be litigate, the appropriateness of 

that decision at that time.  See Berron v. Illinois Concealed Carry Licensing Review Bd., 825 

F.3d 843,846 (7th Cir. 2016) (rejecting challenge to anticipated denial of license as unripe, and 

explaining that agencies “may flesh out a vague scheme in the course of administrative 

adjudication”).  For all of these reasons, Count I should be dismissed.  

II.  HomeAway’s Communications Decency Act Claim Should Be Dismissed. 

In Count II, HomeAway brings a challenge under subsection (c)(1) of the 

Communications Decency Act (“CDA”), 47 U.S.C. § 230.  That subsection states that “[n]o 

provider or user of an interactive computer service shall be treated as the publisher or speaker of 

any information provided by another information content provider.”  HomeAway contends that 

MCC § 4-13-320(d) violates this provision.  See Compl. ¶ 83.  In relevant part, § 4-13-320(d) 

states that an advertising platform “shall have a duty not to list, or permit any person to list, any 

short term residential rental on its platform, unless the [platform] . . . (2) includes the provider’s 

                                                 
3
 Homeaway also alleges that the mix of listings on a website could change from time to time, as vacation 

rentals and shared housing units are added or removed, and that this could cause the website’s status to 

change between an intermediary and advertising platform based on which type of listing predominates at 

any given time.  Compl. ¶ 50.  But this is not an argument that Ordinance terms are vague.  And the 

problem it poses is purely hypothetical; a website’s mix of listings may never shift to the degree that 

HomeAway posits, and some websites may exclusively list only shared housing units or vacation rentals.  

Further, a website can prevent the problem from even arising by controlling what types of properties it 

allows on the site.     
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vacation rental license number, hotel license number or bed-and-breakfast establishment license 

number, as applicable, on all listings.”  HomeAway claims this violates the CDA by penalizing 

HomeAway for being a “publisher or speaker” of content – rental listings – provided by third 

parties, if those listings do not include a license number.  This claim fails for two reasons.   

First, the claim does not satisfy Article III’s “case or controversy” requirement, and the 

Court therefore lacks jurisdiction.  For one, the claim is not ripe.  By its terms, MCC § 4-13-

320(d) applies only to websites licensed as an advertising platform, but HomeAway does not 

allege that it is, or even wants to be, so licensed.  To the contrary:  HomeAway paints licensure 

as an intermediary as the more attractive business option, see Compl. ¶¶ 51-57, and presumably 

will seek that license.  Because treatment of HomeAway as an advertising platform is a 

“contingent future event[] that . . . may not occur at all,” Count II is unripe.  Corey H. v. Bd. of 

Educ. of City of Chicago, 534 F. 3d 683, 689 (7th Cir. 2008) (quotation marks omitted) (holding 

that challenge to 20% enrollment cap was unripe until plaintiff established that the cap applied to 

it).  See also Left Field Media LLC v. City of Chicago, 822 F.3d 988, 994 (7th Cir. 2016) 

(explaining that challenge to licensing ordinance was “unwarranted” until it was known whether 

the ordinance even applied to plaintiff).  And for these same reasons, HomeAway lacks standing.  

Because MCC § 4-13-320(d) may never apply to HomeAway, HomeAway cannot show that it is 

subject to an “injury in fact” that is “actual or imminent” rather than “conjectural or 

hypothetical.”  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992).  

Second, HomeAway’s CDA challenge fails on the merits.  CDA subsection 230(c)(1) 

means that, “for purposes of defamation and other related theories of liability,” a website “cannot 

be considered the publisher of information simply because the company hosts an online forum 

for third-party users” to post content.  Huon v. Denton, 841 F.3d 733, 741 (7th Cir. 2016).  But 
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MCC § 4-13-320(d) does not impose defamation or other tort liability on advertising platforms, 

nor does it otherwise make platforms liable as a mere “publisher” of third-party content.  Instead, 

it imposes an obligation on the platform directly, based on the business activity that the platform 

itself undertakes on its website – the platform must itself add the license number to the listing.  

Any liability that attaches under MCC § 4-13-320(d) therefore stems from an advertising 

platform’s own conduct, and the CDA does not apply.  See Huon, 841 F.3d at 742 (CDA did not 

prevent company from being held liable for postings generated by its own employees); Doe v. 

Internet Brands, Inc., 824 F.3d 846, 851-52 (9th Cir. 2016) (CDA did not prevent imposing duty 

to warn on website, since warning would be content that the website “itself produced”); Fair 

Hous. Council of San Fernando Valley v. Roomates.com, LLC, 521 F.3d 1157, 1164 (9th Cir. 

2008) (website was not protected by CDA for content – questions directed to users – that website 

itself posted); Anthony v. Yahoo! Inc., 421 F. Supp. 2d 1257, 1263 (N.D. Cal. 2006) (website 

could be liable for the manner in which it presented profiles generated by third parties); 800-JR 

Cigar, Inc. v. GoTo.com, Inc., 437 F. Supp. 2d 273, 295 (D. N.J. 2006) (CDA does not prohibit 

liability against website for its own business conduct).  See also City of Chicago v. Stubhub!, 

Inc., 624 F.3d 363, 366 (7th Cir. 2010) (rejecting CDA challenge to City requirement that 

internet ticket resellers collect taxes from parties who posted advertisements for tickets on 

website).    

Indeed, following this same logic, two federal courts have recently rejected HomeAway’s 

CDA claims against shared housing ordinances, because those ordinances penalized HomeAway 

for its own conduct – providing booking services for unlawful units – rather than the content of 

listings appearing on the websites.  See HomeAway.com, Inc. v. City of Santa Monica, 2018 WL 

1281772, at *6 (C.D. Cal. Mar. 9, 2018); Airbnb, Inc. v. City and Cnty. of San Francisco, 217 F. 
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Supp. 3d 1066, 1073 (N.D. Cal. 2016).  For these reasons, Count II should be dismissed.
4
   

III.  HomeAway’s Stored Communications Act Claim Should Be Dismissed. 

In Count III, HomeAway brings a challenge under the Stored Communications Act 

(“SCA”), 18 U.S.C. § 2701, et seq., to Ordinance requirements that intermediaries and 

advertising platforms send certain basic rental information to the City.  HomeAway contends that 

these violate the SCA because they require HomeAway to provide customer record information 

“without a subpoena or other legal process.”  Compl. ¶ 88.  This claim fails for many reasons.   

Initially, the claim is not justiciable.  Count III challenges the information requirements 

that apply to intermediaries as well as those that apply to advertising platforms, but the 

requirements differ.  And, as explained above, HomeAway has not indicated that it has applied 

for a particular license.  This means that HomeAway has not established which set of 

requirements would actually apply to it, and it therefore cannot show that it is harmed by any 

particular set of requirements.  For this reason, HomeAway lacks standing to challenge the 

disclosure requirements, and the claim is unripe.  The Court would be issuing an advisory 

opinion as to whichever set of requirements ends up not applying to HomeAway.   

Second, on the merits, Count III fails to state a claim.  HomeAway invokes subsection 

(a)(3) of section 2702 of the SCA.  By its terms, that subsection does not place any restriction on 

the City; instead, it places a restriction on HomeAway:  It states that an entity that provides 

“electronic communication service” or “remote computing service” to the public “shall not 

knowingly divulge a record or other information pertaining to a subscriber to or customer of such 

                                                 
4
 In a footnote, HomeAway alleges that various other Ordinance provisions violate the CDA.  See Compl. 

¶ 83 n. 6.  Any claim based on these provisions fails for the same reason that HomeAway’s challenge to 

MCC § 4-13-320(d) fails:  The provisions do not penalize HomeAway as a publisher of the speech of 

others, but instead impose requirements directly on HomeAway itself to provide certain notices, comply 

with certain operational requirements, or obtain certain information from unit owners.   
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service . . . to any governmental entity.”
5
  This “customer record” information is different from 

the “contents” of a customer communication (such as an email message), compare SCA 

§ 2702(a)(3) with § 2702(a)(1), (2), and the latter is not at issue here.   

HomeAway’s theory for why subsection (a)(3) restricts the City is apparently that it 

preempts the City under the doctrine of conflict preemption.  See Compl. ¶ 88.  As a general 

matter, HomeAway bears a heavy burden in establishing preemption.  See Wyeth v. Levine, 555 

U.S. 555, 565 (2009) (discussing the presumption against preemption); English v. Gen. Elec. 

Co., 496 U.S. 72, 79 (1990) (explaining that “congressional intent to supersede” traditional state 

regulatory activity “must be clear and manifest”) (citation and quotation marks omitted).  And to 

show conflict preemption, HomeAway must show that the City’s regulations “actually conflict” 

with the SCA, meaning that it would be “impossible” for HomeAway to comply with both the 

Ordinance and the SCA, or that Ordinance “stands as an obstacle to the accomplishment and 

execution of the full purposes and objectives of Congress.”  English, 496 U.S. at 79.    

HomeAway can do neither.  Section 2702, by its own terms, contains a number of 

exceptions to (a)(3)’s general restriction on the disclosure of customer record information.  

Subsection (c)(2) allows HomeAway to disclose when the customer consents, and subsection 

(c)(3) allows disclosure “as may be necessarily incident to the rendition of the service or to the 

protection of the rights or property of the provider of that service.”  As discussed below, the 

information transmittals at issue fall within one or both of these exceptions.  Therefore, rather 

than conflict with the SCA, the Ordinance is entirely consistent with the disclosures 

contemplated and allowed by the SCA.   

Intermediary requirements:  HomeAway challenges MCC § 4-13-230, which applies to 

                                                 
5
 For purposes of the present motion, and accepting HomeAway’s allegations as true, the City assumes 

that HomeAway qualifies as either a provider of remote computing service or electronic communication 

service to the public under the SCA, see Compl. ¶ 86, but the City reserves the right to contest the point.    
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intermediaries.  See Compl. ¶¶ 70-71.  That section requires an intermediary to register the 

shared housing units that are listed on its website.  As part of this process, the intermediary sends 

certain information about each unit to the City, so that the City can review and approve each 

property.  HomeAway objects to sending the following information:  the host’s name; the unit 

address; contact information for the host or other contact person; whether the unit is a single 

family home or in a multi-unit building; whether all or just a portion of the unit will be listed for 

rent; whether the unit is the host’s primary residence; and any other information that the 

Commissioner may reasonably require.  See MCC §§ 4-13-230(c), 4-14-020(b); Compl. ¶ 71.
6
   

These disclosures are authorized by subsection (c)(2)’s consent exception because the 

Ordinance, on its face, informs owners that the information is a requirement for their unit to be 

registered, and that the intermediary will be sending that information to the City on their behalf.  

See MCC § 4-14-020(a), (b).  See also, e.g., Staten v. Neal, 880 F.2d 962, 966 (7th Cir. 1989) 

(“We presume that a resident of Illinois knows the content of its laws and therefore is bound by 

them.”).  The Ordinance also requires intermediaries to provide specific notice to an owner that 

his or her unit will be registered with the City according to that process.  MCC § 4-13-230(b).
7
  

                                                 
6
 To the extent that HomeAway challenges the Commissioner’s ability to request additional information 

in connection with the registration of a unit, that claim fails for lack of standing and ripeness.  

HomeAway does not allege that the Commissioner has exercised this authority.  

 
7
 Indeed, HomeAway’s website provides this notice, and also describes to owners the specific types of 

information that will be sent to the City.  See https://help.homeaway.com/articles/City-of-Chicago-

Registration (stating that “[y]ou will need to provide the following information, which HomeAway will 

then pass to the City as your application to register your property,” and listing information required by 

Ordinance § 4-14-020(b)).  In addition, HomeAway’s customer terms of service state in relevant part that     

“[u]sers agree that they are responsible for, and agree to abide by, all laws, rules and regulations 

applicable to their use of the Site, their use of any tool, service or product offered on the Site and any 

transaction they enter into on the Site or in connection with their use of the Site.”  The terms also state 

that “[m]embers further agree that they are responsible for and agree to abide by all laws, rules, 

ordinances, or regulations applicable to the listing of their rental property and the conduct of their rental 

business, including but not limited to any and all laws, rules, ordinances, regulations or other 

requirements relating to taxes, credit cards, data and privacy, permits or license requirements, zoning 

ordinances, safety compliance and compliance with all anti-discrimination and fair housing laws, as 
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Given this notice, owners who elect to proceed with listing their unit on an intermediary consent 

to the transfer of the information to the City as part of obtaining approval to lawfully rent their 

unit as a business.  See Shefts v. Petrakis, 758 F. Supp. 2d 620, 635 (C.D. Ill. 2010) (employee 

consented under SCA to monitoring of his communications where company’s employee manual 

stated that communications would be monitored).  See also Gold v. S.E.C., 48 F.3d 987, 992-93 

(7th Cir. 1993) (holding that by registering as an associate with a member firm of the NYSE, 

plaintiff consented to NYSE’s rules, since “[r]egistered brokers and associates are presumed as a 

matter of law to have knowledge of the published rules of the securities exchange”).     

Disclosure of the registration information is also allowed under subsection (c)(3)’s 

exception for information “as may be necessarily incident to the rendition of the service” 

provided by the intermediary.  Here, a core service provided by the intermediary is that it 

registers owners’ units on their behalf, sparing them the time and expense of licensing units 

themselves.  MCC § 4-13-230(a).  Submission of the owner’s unit information to the City is 

necessarily incident to that service.  Indeed, the information is essentially the same information 

that the unit owner herself would supply to the City if she were seeking City approval of the unit 

as a vacation rental, rather than as a shared housing unit through an intermediary.  See, e.g., id. 

§ 4-6-300(b).  The SCA does not suddenly make that information transfer unlawful when the 

owner instead chooses to have an intermediary supply that information on her behalf.     

Next, HomeAway challenges the requirement in MCC § 4-13-240(a) that, every two 

months, an intermediary provide data regarding the rental activity of units listed on its website, 

                                                                                                                                     
applicable. Please be aware that, even though we are not a party to any rental transaction and assume no 

liability for legal or regulatory compliance pertaining to rental properties listed on the Site, there may be 

circumstances where we are nevertheless legally obligated (as we may determine in our sole discretion) to 

provide information relating to your listing in order to comply with requests from governmental bodies in 

relation to investigations, litigation or administrative proceedings, and we may choose to comply with 

such obligations in our sole discretion.”  See https://www.homeaway.com/info/about-us/legal/terms-

conditions (last accessed April 6, 2018), at ¶ 1.  
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such as the total number of units listed, the total number of nights that each unit was rented, the 

amount of rent paid in connection with each unit listed, and the amount of tax paid by the 

intermediary in connection with each unit.  See Compl. ¶ 73.  But as HomeAway recognizes, this 

data can be sent in an anonymized format, with any personally identifiable information of unit 

owners removed.  See MCC § 4-13-240(f).  In addition, the information is data that HomeAway 

generates in the course of operating its own business.  For both of these reasons, the reporting 

requirement does not even implicate the SCA, since no identifiable customer records are 

provided.  And even if the SCA applied, the reporting is permissible under the consent exception 

described above, because owners are on notice that this aggregated activity data will be sent to 

the City.  It is also permissible as information necessarily incident to the rendition of the listing 

and other services provided by the intermediary to owners in order to facilitate the rental of their 

units.
8
   

Advertising platform license requirements:  HomeAway also challenges MCC § 4-13-

340’s requirement that advertising platforms submit a report each month containing the owner 

name, address, and license number of each hotel, bed-and-breakfast, or vacation rental.  As is the 

case with the intermediary reporting requirement, the consent exception applies here, due to the 

notice provided by MCC § 4-13-340 itself.  In addition, the disclosures are necessarily incident 

to a website’s provision of short term residential rental listing services as a licensed advertising 

                                                 
8
 To be sure, the City may seek to de-anonymize the information required by MCC § 4-13-240(a) 

pursuant to the process in MCC § 4-13-240(f), which allows both the intermediary and the owner to 

object and litigate.  But any challenge to that authority is unripe.  HomeAway does not allege that the City 

has issued any such subpoena to it, and the validity of a particular subpoena can only be assessed in the 

context of a specific dispute over a particular unit owner’s information.  Indeed, the SCA expressly 

requires a company to provide certain types of customer record information in response to an 

administrative subpoena, see 18 U.S.C. §§ 2702(c)(1), 2703(c)(2), and a subpoena seeking that 

information would indisputably be lawful under the SCA.  At this time, a challenge to the subpoena 

process is purely “conjectural or hypothetical.”  Lujan, 504 U.S. at 560. 
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platform under the City’s Ordinance. 

Books and records requirement:  Finally, HomeAway challenges the requirement that 

intermediaries keep accurate books and records for three years.  MCC § 4-13-240(d).  

HomeAway contends that this requirement is preempted by SCA § 2703(f).  Compl. ¶ 89.  But 

that section merely requires a website to preserve specific evidence for a 90-day period upon 

notice from the government that it is seeking a court order or other process for disclosure of the 

evidence.  It does not address, much less preempt, general recordkeeping requirements that local 

governments may impose on commercial activity carried on in their jurisdictions.   

*  *  * 

 For the above reasons, SCA § 2702 does not prohibit HomeAway from transmitting basic 

shared housing information to the City, and City requirements to send the information do not 

conflict with it.  And the other SCA provision invoked by HomeAway – § 2703(c) – does not 

apply.  That section (unlike § 2702) does govern governmental entities, and it enumerates the 

instances in which the government may unilaterally compel a website to provide information.  

But this is not a case where the government, out of the blue, demands that a website provide 

certain information about a customer.  Rather, shared housing websites know going in that the 

City’s information requirements are part of the City’s regulatory package, and they opt into those 

regulations when they decide that they wish to do business in the City; that is, websites consent 

to disclosing the information.
9
  For all of these reasons, Count III should be dismissed.         

IV.  HomeAway’s Fourth Amendment Claim Fails. 

In Count IV, HomeAway challenges under the Fourth Amendment the same reporting 

                                                 
9
 And even if § 2703 did apply, § 2703 permits the government to require disclosures where the customer 

has consented, see § 2703(c)(1)(C), and this consent exception applies for the same reasons that the 

§ 2702 consent exception applies.    

Case: 1:17-cv-03784 Document #: 44 Filed: 04/13/18 Page 19 of 36 PageID #:230



14 

requirements that it challenges in Count III.  Like Count III, this claim should be dismissed as 

unripe and because HomeAway lacks standing, as HomeAway has not yet established which 

license, and which corresponding disclosure requirements, apply to it.  HomeAway also lacks 

standing for an independent reason.  The information at issue is, according to HomeAway, 

“private subscriber information.”  Compl. ¶ 93.   But HomeAway cannot assert Fourth 

Amendment claims on behalf of its subscribers.  “Fourth Amendment rights are personal rights 

which, like some other constitutional rights, may not be vicariously asserted.”  Rakas v. Illinois, 

439 U.S. 128, 133-34 (1978) (citations omitted).  See also Daniels v. Southfort, 6 F.3d 482, 484 

(7th Cir. 1993).  For this reason, the California Court of Appeal recently held that HomeAway 

lacked standing to assert a Fourth Amendment challenge to a local government’s request for data 

pertaining to its subscribers.  See City & Cnty. of San Francisco, 2018 WL 1518380, at *8. 

Count IV should also be dismissed because it fails to state a claim on the merits, for two 

reasons:  (1) the reporting requirements do not constitute a “search,” and (2) even if they did, 

they are reasonable under the Fourth Amendment. 

A search occurs when government infringes a plaintiff’s “reasonable expectation of 

privacy.”  Katz v. United States, 389 U.S. 347, 360 (1967) (Harlan, J., concurring).  This exists 

only if the plaintiff has (1) a “subjective expectation of privacy,” (2) that “society [is] willing to 

recognize . . . as reasonable.”  California v. Ciraolo, 476 U.S. 207, 211 (1986).  There is no 

reasonable expectation of privacy implicated by the reporting requirements.  It is not reasonable 

to treat as private a unit owner’s name, address, property type, and property activity when he 

chooses to enter the business of offering his unit as a short term rental and exposes his 

information to strangers.  The information is also the sort of ministerial information that the City 

requests of all licensees attendant to its well-established authority to license and regulate 
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commercial relationships.  See Gundling v. City of Chicago, 177 U.S. 183, 187-88 (1900).  

Indeed, as this Court has already recognized, rather than intrude into private personal 

information, the Ordinance “at base” regulates “a commercial relationship between a host and 

guest.”  Keep Chicago Livable v. City of Chicago, No. 16 C 10371, 2017 WL 955421, at *6 

(N.D. Ill. Mar. 13, 2017).  Nor can there be any expectation of privacy when the Ordinance 

provides clear notice to owners that the information will be sent to the City, and when the 

information would be shared with the City even without the use of HomeAway.  

The information also is not reasonably treated as private because it is subject to the “third 

party doctrine.”  That doctrine is a “bright-line” test, under which “a person has no legitimate 

expectation of privacy in information he voluntarily turns over to third parties . . . even if the 

information is revealed on the assumption that it will be used only for a limited purpose and the 

confidence placed in the third party will not be betrayed.”  United States v. Caira, 833 F.3d 803, 

806 (7th Cir. 2016) (discussing United States v. Miller, 425 U.S. 435 (1976), and Smith v. 

Maryland, 442 U.S. 735 (1979)).  Under this doctrine, Caira held that the Fourth Amendment 

was not implicated when the government sought data from Microsoft relating to a person’s 

Internet Protocol (“IP”) address, because that information was voluntarily shared with Microsoft 

when the person utilized Microsoft’s email service.  Id. at 807.  Similarly, Miller held that no 

search occurred when the government sought personal financial records from an individual’s 

bank that the individual “voluntarily conveyed to the bank[] and exposed to [its] employees in 

the ordinary course of business.”  425 U.S. at 442-43.  

The same outcome follows here.  The data at issue is obtained by HomeAway when an 

owner voluntarily chooses to transfer the information to the website as part of creating a listing 

and using the website’s online booking feature to rent the unit.  See City and Cnty. of San 
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Francisco, 2018 WL 1518380, at *8 (city’s request for HomeAway subscriber data was not a 

search due to subscribers’ voluntary disclosure of their data to a third party). See also, e.g., 

United States v. Rosario, 2017 WL 2117534, at *3 (N.D. Ill. May 16, 2017) (no search occurred 

where government collected cellular site location information (CSLI) from cell phone provider, 

because phone user “voluntarily conveys CSLI to his service provider” when he uses phone).
10

   

Finally, even if the data reporting requirements amounted to a “search,” HomeAway’s 

claim would still fail because the requirements are reasonable.  HomeAway contends that the 

Ordinance falters because it requires data transmissions “without proper legal process.”  Compl. 

¶ 93.  It does not explain what “legal process” is lacking, but if its position is that a warrant is 

necessary, it is incorrect; courts have long recognized that a warrantless search is lawful if it is 

reasonable under the circumstances:  “When faced with special law enforcement needs, 

diminished expectations of privacy, minimal intrusions, or the like, the Court has found that 

certain general, or individual, circumstances may render a warrantless search or seizure 

reasonable.”  Illinois v. McArthur, 531 U.S. 326, 330 (2001).   

Here, these factors show that the City’s information requirements are reasonable.  As 

explained above, the Ordinance’s reporting requirements do not implicate private information:   

the data is either basic information about the owner and property, or data that can be submitted in 

an anonymized form, and in either case, the owner is on notice that it will be submitted to the 

City.  And if the City seeks disclosure of the anonymized data, that is done pursuant to legal 

                                                 
10

 Under the third party doctrine, the voluntary transfer of data from a unit owner to the website is enough 

to eviscerate any reasonable expectation of privacy, see Caira, 833 F.3d at 806-09, but here, the lack of 

privacy is reinforced by the notice provided to owners by the Ordinance and HomeAway itself that, if 

they choose to conduct commercial transactions on on-line marketplaces, the website will send basic data 

about their rental activity to the City.  See United States v. Thompson, 866 F.3d 1149, 1157 (10th Cir. 

2017) (explaining that disclaimers provide notice “above and beyond what the Constitution requires”) 

(internal quotations and citation omitted).      
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process – the issuance of an administrative subpoena, to which HomeAway or the owner can 

object.  Further, the requirements serve the City’s important interest in protecting consumers, by 

helping to ensure that units offered for rent are approved, safe, and operated in accordance with 

the City’s laws.  The reporting also helps the City verify tax payments and understand the 

general location and frequency of shared housing activity, which, in turn, allows it to make 

informed decisions about whether changes to the home sharing regulations are appropriate.  

Since the City’s reporting requirements are reasonable, they are lawful under the Fourth 

Amendment even if they could be deemed a “search.”  For all of these reasons, Count IV fails. 

V. HomeAway’s First Amendment Claims Should Be Dismissed. 

HomeAway alleges that the Ordinance’s requirements that it be licensed as either an 

advertising platform or intermediary, and that units listed on the website be licensed or 

registered, violate the First Amendment.  Count V alleges that the Ordinance is a “content-

based” restriction on speech because it applies to listings of short term rentals that are advertised 

online.  Count VI contends that the intermediary and advertising platform license requirements 

are a prior restraint on speech.  Count VIII asserts that the Ordinance impermissibly compels 

speech by requiring HomeAway to notify its customers about requirements of the Ordinance.   

As a threshold matter, HomeAway lacks standing to bring Counts V and VI.  As to 

HomeAway’s content-based claim in Count V, the speech at issue is that of the people who 

create the listings shown on HomeAway, which – as HomeAway repeatedly alleges – is the 

speech of third-parties, not that of HomeAway itself, see Compl. ¶¶ 5, 6, 7, 16, 28.  And while 

Count VI alleges that the licensing requirement for websites is a prior restraint, HomeAway does 

not allege that its own speech is restricted, and the Complaint identifies no message that 

HomeAway is unable to communicate without a license.  As HomeAway has not alleged any 
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injury to its own First Amendment rights, Counts V and VI should be dismissed for lack of 

standing.
11

  Further, all three First Amendment claims fail on the merits, as explained below.   

A. The Ordinance regulates commercial conduct, not speech. 

 

All of HomeAway’s First Amendment claims fail for an overarching reason:  The 

Ordinance regulates commercial conduct, not speech.  As this Court has already concluded, the 

Ordinance “falls outside the purview of the First Amendment” altogether, as it “does not target 

speech but rather the business practices associated with home sharing, only incidentally 

burdening speech if at all.”  Keep Chicago Livable, 2017 WL 955421, at *7.  The rental of 

accommodations on online platforms is commercial activity that the City may subject to general 

business regulations, just like other businesses.  See id. at **5-7.  See also Left Field Media, 822 

F.3d at 990-91 (affirming denial of a preliminary injunction against ban on peddling outside 

Wrigley Field, even though plaintiff sold literature, because peddling is conduct, not speech).  

The fact that speech may accompany the commercial transactions that occur in HomeAway’s 

online marketplace does not transform them into protected speech.  See Sorrell v. IMS Health 

Inc., 564 U.S. 552, 567 (2011) (“[T]he First Amendment does not prevent restrictions directed at 

commerce or conduct from imposing incidental burdens on speech.”); Second City Music, Inc. v. 

City of Chicago, 333 F.3d 846, 849 (7th Cir. 2003) (licensing of second hand music dealers 

“affect[s] speech in only an indirect way”); Liberty Coins, LLC v. Goodman, 748 F.3d 682, 697 

(6th Cir. 2014) (statute requiring metal dealers to be licensed “proscribes business conduct and 

economic activity, not speech”).   

For just this reason, other federal courts have rejected First Amendment challenges to 

                                                 
11

 Although overbreadth doctrine allows a plaintiff to challenge a statute on behalf of third parties, see 

Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973), the doctrine “does not apply to commercial speech,”  

Hoffman Estates, 455 U.S. at 496-97.  And far from attempting to protect the speech rights of its 

customers, HomeAway suggests that the City should “enforce[e] advertising restrictions directly against” 

them.  Compl. ¶ 99.   
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regulations of shared-housing websites.  See Airbnb, Inc., 217 F. Supp. 3d at 1076 (holding that 

a shared housing rental “is a business transaction to secure a rental, not conduct with a 

significant expressive element”); Homeaway.com, Inc. v. City of Santa Monica, No. 

216CV06641ODWAFM, 2018 WL 1281772, at *6 (C.D. Cal. Mar. 9, 2018) (concluding that 

listing shared housing rentals “does not have such a ‘significant expressive element’ as to draw 

First Amendment protection”).  And in another case involving a web-based marketplace, the 

D.C. Circuit rejected a First Amendment challenge to a licensure requirement for pilots offering 

flight-sharing services on the website Flytenow.  See Flytenow, Inc. v. F.A.A., 808 F.3d 882 

(D.C. Cir. 2015).  Flytenow challenged the license requirement as “an impermissible content-

based regulation” of speech because it singled out the speech of pilots communicating their 

travel plans on an Internet-based platform.  Id. at 894.  The D.C. Circuit rejected that argument, 

finding that the requirement governed conduct, and that “[a]ny incidental burden . . . on pilots’ 

speech does not violate the First Amendment because the regulations further an important 

government interest unrelated to the suppression of free expression.”  Id. (citing United States v. 

O’Brien, 391 U.S. 367, 377 (1968)).  Here, likewise, the City has an interest in regulating the 

websites and hosts that offer rental housing to the public, and any incidental impact the 

Ordinance has on speech does not violate the First Amendment.   

B.  The Ordinance is not an unlawful “content-based” restriction. 

 

Even if the Ordinance could be thought to regulate speech, HomeAway’s First 

Amendment claims still fail.  HomeAway claims, in Count V, that the Ordinance regulates 

speech, “in the form of online short-term rental listings and advertisements, based on the content 

of that speech.”  Compl. ¶ 99.  Therefore, HomeAway contends, the City must show that its 

regulations satisfy strict scrutiny.  Id. ¶ 98.   

Case: 1:17-cv-03784 Document #: 44 Filed: 04/13/18 Page 25 of 36 PageID #:236



20 

The Ordinance provisions invoked by HomeAway pose no content-based restriction on 

its own speech.  MCC §§ 4-13-320(d) & (e), which apply to advertising platforms, simply 

require the platform to, respectively, include a unit’s license number on the listing, and disclose 

certain information about the Ordinance to the provider of the rental unit.  Neither of these 

restricts a platform’s speech based on its content.  The same analysis applies to MCC § 4-13-

230(f), which simply requires intermediaries to establish a process to ensure that, after a shared 

housing unit registration number is issued by the City, the listing is updated by either the 

intermediary or the owner to include the number.  And the requirements that intermediaries and 

advertising platforms have, and comply with, a plan for ensuring that both the website and its 

listings are in compliance with the Ordinance, see MCC §§ 4-13-220(h), (i); 4-13-320(g), (h), do 

not regulate speech or punish websites for noncompliant content.  They simply require websites 

to develop and follow a prophylactic set of procedures designed to help ensure that listings are in 

compliance.  There is no content-based restriction placed on HomeAway by these regulations, 

which are directed toward “specific business transactions and practices, and not to any message 

[HomeAway] express[es].”  Airbnb, Inc., 217 F. Supp. 3d at 1077 (internal quotation marks 

omitted).  

 Moreover, even if the underlying third-party listings could be viewed as HomeAway’s 

own speech, no unlawful content-based restriction exists.  Those listings are – at most – 

commercial speech, since they propose commercial rental transactions.  Strict scrutiny therefore 

does not apply.  Rather, the lesser scrutiny discussed in Central Hudson Gas & Elec. Corp. v. 

Pub. Serv. Comm’n, 447 U.S. 557, 562-63 (1980) (citation omitted), governs.  See, e.g., Peterson 

v. Vill. of Downers Grove, 150 F. Supp. 3d 910, 927-28 (N.D. Ill. 2015); Airbnb, Inc., 217 F. 

Supp. 3d at 1078.  The Ordinance easily satisfies that test.   
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Under Central Hudson, the threshold inquiry is whether the speech is related to legal 

activity; commercial speech that is misleading or relates to an unlawful transaction is not 

protected at all.  447 U.S. at 561, 564.  See also Hoffman Estates, 455 U.S. at 496; Pittsburgh 

Press Co. v. Pittsburgh Comm’n on Human Relations, 413 U.S. 376, 388-89 (1973).  Any 

content-based claim fails at this threshold.  As the underlying act of renting an unregistered or 

unlicensed unit is unlawful, see MCC §§ 4-14-020(a), 4-14-050(i), 4-6-300(h)(2), listings of such 

units are not protected speech.  Accordingly, Ordinance provisions restricting the listing of units 

that are not licensed or registered, or requiring steps to help ensure that proof of registration or 

licensure is displayed on a listing, do not violate the First Amendment.  See Airbnb, Inc., 217 F. 

Supp. 3d at 1079 (because “it is illegal to list a unit for rental that is not lawfully licensed or 

registered,” plaintiffs cannot seek “to set aside on First Amendment grounds an ordinance that 

they contend would restrict their ability to communicate offers to rent unregistered units”); 

Liberty Coins, 748 F.3d at 697 (holding that licensing requirement “does not burden the 

commercial speech rights of unlicensed precious metals dealers because such dealers do not have 

a constitutional right to advertise or operate an unlicensed business”).   

And even if the challenged regulations did not relate to the listing of unlawful units, they 

would be lawful under Central Hudson.  A regulation of commercial speech advertising lawful 

conduct is valid if the regulation (1) supports a substantial government interest, (2) directly and 

materially advances that interest, and (3) is narrowly drawn so that it is not more extensive than 

necessary to serve that interest.  Central Hudson, 447 U.S. at 564.
12

  There can be no dispute that 

                                                 
12

 Under this test, the government may justify its restriction by reference to the text of the enactment, 

history, logic, or common sense; it is not necessary for the government to point to studies or evidence.   

See Act Now to Stop War & End Racism Coal. v. Dist. of Columbia, 846 F.3d 391, 408-09 (D.C. Cir. 

2017); Second Amendment Arms v. City of Chicago,135 F. Supp. 3d 743, 759 (N.D. Ill. 2015). 

Accordingly, a Central Hudson claim can be resolved on a motion to dismiss.  See Second Amendment 

Arms, 135 F. Supp. 3d at 759 (dismissing challenge to commercial speech restriction). 
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the City has substantial interests in public safety and consumer protection and preserving the 

character of residential neighborhoods.  The challenged provisions directly and materially 

advance these interests.  Requiring that certain information about the Ordinance be disclosed to 

unit owners, that license numbers be included in listings, and that processes be in place to help 

make sure that listed units are in compliance with City laws all help ensure that customers 

seeking to rent units will be getting safe, approved units, and that short term rentals will 

otherwise operate appropriately within the surrounding community.  And these regulations are 

appropriately tailored; they place minimal burdens on websites and directly address the City’s 

interests.  For all of these reasons, the Court should dismiss Count V.    

C. The Ordinance is not a prior restraint on speech. 

In Count VI, HomeAway alleges that the Ordinance is an unconstitutional prior restraint 

on its speech because it requires the Commissioner of the City’s Department of Business Affairs 

and Consumer Protection (“BACP”) to approve HomeAway’s application to be an intermediary 

or advertising platform.  Prior restraint doctrine is a poor fit here.  As explained above, the 

Ordinance does not regulate speech, but merely the business activity of making short-term 

rentals available to the public.  Requiring HomeAway to obtain a license to engage in this 

commercial activity is not a prior restraint on speech.  Moreover, a license is not needed at all for 

HomeAway to express its own messages; to the extent that any speech is involved, it is that 

contained in the listings, not HomeAway’s speech.  And even that speech is, at most, commercial 

speech, a form of speech to which courts are reluctant to apply prior restraint doctrine.  See 

Central Hudson, 447 U.S. at 571 n. 13; Disc. Tobacco City & Lottery, Inc. v. United States, 674 

F.3d 509, 532 n. 7 (6th Cir. 2012); Pearson v. Shalala, 164 F.3d 650, 660 & n. 11 (D.C. Cir. 

1999).  For all of these reasons, the licensure requirement cannot reasonably be deemed a prior 

restraint on HomeAway’s speech, and no further analysis is necessary.  
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But even if the Court analyzed the elements of a prior restraint claim, HomeAway cannot 

satisfy them.  A regulation is a prior restraint only if four elements are met:  “(1) the speaker 

must apply to the decision maker before engaging in the proposed communication; (2) the 

decision maker is empowered to determine whether the applicant should be granted permission 

on the basis of its review of the content of the communication; (3) approval of the application 

requires the decision maker’s affirmative action; and (4) approval is not a matter of routine, but 

involves appraisal of facts, the exercise of judgment, and the formation of an opinion by the 

decision maker.”  Samuelson v. LaPorte Cmty. Sch. Corp., 526 F.3d 1046, 1051 (7th Cir. 2008) 

(quotation marks omitted).  The first two factors focus on the prospect of content-based 

censorship, where government officials “prevent the dissemination of ideas or opinions thought 

dangerous or offensive.”  Blue Canary Corp. v. City of Milwaukee, 251 F.3d 1121, 1123 (7th 

Cir. 2001).   

HomeAway cannot satisfy the first two elements because it identifies no protected 

communications for which it must receive approval.  In licensing an intermediary or advertising 

platform, the City does not review the content of the website’s speech, or even the hosts’ speech, 

such as messages between a host and would-be guest, or the actual content of a unit listing.  

Rather, the licensure process is content-neutral.  The City requires advertising platforms and 

intermediaries to submit information allowing BACP to verify that the company will operate in 

compliance with the City’s requirements.  This is no different than ensuring that dry cleaners or 

day care centers comply with the City’s ordinances regulating those industries in order to obtain 

a business license.  Because the Ordinance does not require the City to review the content of any 

communication, HomeAway’s prior restraint claim fails.  See Thomas v. Chicago Park Dist., 227 

F.3d 921, 924 (7th Cir. 2000), aff’d 534 U.S. 316 (2002) (prior restraint framework did not apply 
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to permit scheme that “d[id] not authorize any judgment about the content of any speeches or 

other expressive activity”); Blue Canary, 251 F.3d at 1123 (prior restraint challenge to liquor 

license requirement was a “red herring”); Flytenow, Inc., 808 F.3d at 894 (rejecting claim that 

requiring pilots to have commercial licenses was an unconstitutional prior restraint on flight-

sharing website’s commercial speech).  Count VI should therefore be dismissed. 

D. The Ordinance does not compel speech in violation of the First Amendment. 

 

HomeAway next claims, in Count VIII, that the Ordinance impermissibly compels 

speech by shared housing websites.  HomeAway takes issue with requirements on intermediaries 

to:  notify hosts of certain information about the registration process for shared housing units; 

notify hosts when the City determines a shared housing unit is ineligible for registration; and 

make available a summary of the requirements of the Ordinance and obtain an attestation from 

hosts that the host has reviewed the summary and acknowledges that the listing, rental and 

operation of shared housing units is subject to those requirements.  MCC §§ 4-13-215; 4-13-

230(b), (g).  As to advertising platforms, HomeAway challenges requirements to: notify owners 

that they are required to obtain a license and that their listings must include certain descriptive 

information about the unit; notify the owner if the City has concluded that the unit is ineligible; 

and obtain an attestation from the owner that he has a duty to comply with applicable tax laws.  

See id. § 4-13-320 (c), (d), (e), (i). 

Because these notification requirements relate to commercial activity, and require “purely 

factual and uncontroversial information,” if they implicate the First Amendment at all, they are 

reviewed under a “reasonable relationship” standard.  See Zauderer v. Office of Disciplinary 

Counsel of the Supreme Court of Ohio, 471 U.S. 626, 651-52 (1985).  The standard is extremely 

lenient; Zauderer recognized that “the First Amendment interests implicated by disclosure 
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requirements are substantially weaker than those at stake when speech is actually suppressed,” 

and it requires only that disclosures not be “unduly burdensome” to the point that they chill 

protected speech and be “reasonably related to” the government’s interest.  Id. at 651, 652 n. 14.   

The disclosure provisions satisfy this test.  First, notices to hosts about the Ordinance’s 

requirements, or that the City has found hosts ineligible for listing, involve purely factual and 

uncontroversial information that is not subject to dispute.  HomeAway alleges that it “otherwise 

would not make” these statements and “may not support” them, Comp. ¶ 114, but HomeAway’s 

preference not to inform its hosts about the requirements of the City’s laws, and the outcome of 

the City’s determinations, does not render the statements non-factual or “controversial” under 

Zauderer.  Indeed, HomeAway’s argument proves too much:  By definition, all plaintiffs raising 

a compelled speech claim object to the information that the government requires to be disclosed.  

If that were enough to render factual information “controversial,” the claim would succeed 

simply because it was brought.   

Second, HomeAway does not allege that providing notifications to its hosts is unduly 

burdensome, and it is not.  Indeed, it is easy for HomeAway to post notices on its website about 

the Ordinance’s requirements, see supra at 10 n. 7, and one would expect that HomeAway 

regularly communicates with hosts via its website or email.   

Third, the City undeniably has an interest in ensuring that shared housing hosts are aware 

of the Ordinance and the licensing and registration requirements.  Requiring HomeAway to pass 

this information on to its users is an efficient, reasonable way to ensure that hosts are informed.  

The Ordinance is therefore reasonably related to the City’s legitimate government interests.  For 

these reasons, it easily survives review under Zauderer.  Count VIII should be dismissed. 
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VI. HomeAway’s “Lack Of Scienter” Claim Fails. 

In Count VII, HomeAway challenges Ordinance provisions that allegedly render websites 

strictly liable for displaying listings that violate the Ordinance.  Specifically, HomeAway 

challenges the requirements that advertising platforms include the property’s license number on 

the listings and advise the owner that the listing must include certain information required by the 

Ordinance.  See MCC § 4-13-320(d), (e); Compl. ¶¶ 65-66.  As to intermediaries, HomeAway 

challenges a requirement that the website have a process to ensure that, when the City approves a 

shared housing unit and issues a registration number, the unit’s listing is updated to include the 

registration number.  See MCC § 4-13-230(f); Compl. ¶ 67.  HomeAway contends that these 

requirements violate due process and the First Amendment because they allow HomeAway to be 

held liable without any showing of scienter if listings appear without these procedures being 

followed.  HomeAway fails to state a claim under either theory.   

HomeAway’s due process claim relies on the faulty premise that a violation of the 

Ordinance, despite being only a civil infraction, requires the full measure of protections that 

apply to criminal liability.  “Strict liability generally raises due process concerns with respect to 

criminal, not civil, statutes.”  Connecticut Bar Ass’n v. United States, 620 F.3d 81, 102 (2d Cir. 

2010) (citing Lambert v. California, 355 U.S. 225, 229-30 (1957)).  “Due process dictates no 

similar presumption with respect to civil statutes.”  Id. (citing Morissette v. United States, 342 

U.S. 246, 253-54 (1952)).  See also Bennis v. Michigan, 516 U.S. 442, 446 (1996) (“[A]n 

owner’s interest in property may be forfeited by reason of the use to which the property is put 

even though the owner did not know that it was to be put to such use.”).  Indeed, on many 

occasions, the Seventh Circuit has approved holding individuals or companies strictly liable for 

civil violations without a showing of knowledge or fault.  See, e.g., Towers v. City of Chicago, 
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173 F.3d 619, 627 (7th Cir. 1999) (holding that due process does not prevent fine on the owner 

of a vehicle when vehicle is used by another for illegal activity); Karlin v. Foust, 188 F.3d 446, 

477 (7th Cir. 1999) (upholding requirement that physicians provide specified information to 

patients or face strict liability); United States v. Marathon Pipe Line Co., 589 F.2d 1305, 1309 

(7th Cir. 1978) (upholding $2,000 civil fine against owner of a discharging facility for oil spill 

that was caused by a third party).   

Strict liability laws of this sort serve an important public safety purpose, because they 

“impose and enforce a high standard of care upon individuals or organizations who have 

assumed certain responsibilities vis a vis the public at large.”  Karlin, 188 F.3d at 477.  See also 

Towers, 173 F.3d at 627; United States v. Tex-Tow, Inc., 589 F.2d 1310, 1315 (7th Cir. 1978).  

That is precisely the case with shared housing websites, which advertise short term rentals for 

use by strangers.  Due process does not prevent the City from adopting a regulatory scheme that 

ensures that individuals or companies set “restrictions and checks that [a]re appropriate to ensure 

that [their property] w[ill] not be used to support illegal conduct.”  Towers, 173 F.3d at 627.  

And HomeAway fares no better in appealing to the First Amendment.  As explained at 

length above, the First Amendment poses no barrier to the Ordinance’s reasonable regulations of 

commercial conduct, and any incidental impact on speech is either immaterial or permissible 

under commercial speech doctrine.  And HomeAway overreaches in complaining that the 

prohibitions on listings of unregistered or unlicensed units will force it to monitor and block 

listings to avoid liability.  See Compl. ¶ 66.  As explained above, the only information 

HomeAway alleges it must ensure is included in listings is a unit’s license or registration number 

– and HomeAway can provide that information itself, or simply require hosts to input the 
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required license and registration number when creating a listing.  These are minimal burdens.
13

   

At the same time, requiring companies like HomeAway to verify that their customers have a 

license or registration number directly advances the City’s interest in ensuring that shared-

housing hosts comply with the Ordinance.  See Central Hudson, 447 U.S. at 566.  Count VII 

should therefore be dismissed.  

VII. HomeAway’s Equal Protection Claim Fails. 

In Count IX, HomeAway contends that the City has violated equal protection by 

predetermining that HomeAway is an advertising platform rather than an intermediary.  

HomeAway believes the advertising platform designation places it at a competitive disadvantage 

against its main competitor, Airbnb.  See Compl. ¶¶ 12, 13, 51, 118.   

Initially, this claim fails for lack of standing and ripeness.  As explained, HomeAway has 

not indicated that it, in fact, has been denied the opportunity to be licensed as an intermediary.  

Until that happens, HomeAway has not suffered the injury it complains of in Count IX.  While 

HomeAway alleges that the City has generally described HomeAway as an advertising platform, 

see Compl. ¶ 52 n. 4, the City can hardly be faulted for this.
14

  In any event, those statements do 

not show that the City would reject an application to operate as an intermediary if HomeAway 

                                                 
13

 The Ordinance’s requirements that websites have, and comply with, a plan for ensuring that listings are 

in compliance with the Ordinance, see Compl. ¶ 68, do not alter the analysis.  These requirements do not 

require the websites to guarantee that listings comply with the Ordinance.  Websites are simply required 

to comply with procedures designed to help ensure that listings are in compliance.  
 

14
 Indeed, HomeAway has repeatedly described itself as focused on offering vacation rentals – the precise 

activity that would make it an advertising platform under the Ordinance’s definition.  In its Form 10-K 

filed with the SEC for the year ended December 31, 2017 (available at http://ir.expediagroup.com/static-

files/efeebda9-9df8-4535-a7c9-6542d37ccb65), HomeAway’s parent company, Expedia, Inc., explained 

that HomeAway provides an “online marketplace for the vacation rental industry” and offers “vacation 

rental listing services.”  Id. at 1, 6.  And the 10-K expressly distinguished Airbnb as an “alternative” to 

HomeAway on the ground that HomeAway offered “hotel rooms and vacation rental properties” while 

Airbnb offered the short term rental of “homes and apartments.”  Id. at 11.  The Court may take judicial 

notice of this publicly-filed SEC statement.  See Trading Techs. Int’l, Inc. v. BCG Partners, Inc., 2011 

WL 1220013, at *2 n. 1 (N.D. Ill. Mar. 28, 2011).          
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satisfied those requirements.  Indeed, HomeAway’s speculation about what might happen if the 

City’s “predetermination” “were implemented,” id. ¶ 53, is an acknowledgment that no 

regulatory decision has yet been made.  

HomeAway’s equal protection claim also fails on the merits.  Because the Ordinance 

regulates economic activity, the claim is reviewed under the rational basis test.  See City of New 

Orleans v. Dukes, 427 U.S. 297, 303 (1976).  See also Compl. ¶ 118 (alleging that the Ordinance 

“lacks rational basis”).  Accordingly, to prevail, HomeAway must show that the City (1) has 

treated it differently than others similarly situated, and (2) the difference in treatment is not 

rationally related to a legitimate state interest.  Indiana Petroleum Marketers v. Cook, 808 F. 3d 

318, 322 (7th Cir. 2015).  HomeAway fails both prongs. 

First, as just explained, HomeAway has not shown that it has been treated differently than 

Airbnb.  HomeAway does not allege that it has even applied to be an intermediary, much less 

that the City has denied that application or otherwise refused to allow it to act as an intermediary.   

And even if HomeAway had been treated differently from Airbnb by being conclusively 

classified as an advertising platform, HomeAway could not show that there is no rational basis 

for treating advertising platforms differently than intermediaries.  The rational basis standard is 

“a paradigm of judicial restraint,” FCC v. Beach Commc’ns, Inc., 508 U.S. 307, 314 (1993), and 

it recognizes that the City is “accorded wide latitude” in the regulation of its “local econom[y].”  

Dukes, 427 U.S. at 303.  Distinctions drawn by the City bear “a strong presumption of validity” 

and “must be upheld . . . if there is any reasonably conceivable state of facts that could provide a 

rational basis for the classification.”  Beach Commc’ns, 508 U.S. at 313-14.  The Court is not to 

judge the “wisdom, fairness, or logic” of the City’s policy, id. at 313, but rather should “accept 

the [City’s] answer” as to how best to regulate.  Nat’l Paint & Coatings Ass’n v. City of Chicago, 
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45 F.3d 1124, 1127 (7th Cir. 1995).   

Here, there is a rational basis for the City’s distinction between intermediaries and 

advertising platforms.  Critically, as explained above, intermediaries take responsibility for 

seeking and obtaining approval for the unit to operate by registering the unit with the City on 

behalf of the owners.  Advertising platforms, on the other hand, do not do this; it is up to the unit 

owner to obtain a vacation rental directly from the City.  In addition, intermediaries provide 

insurance coverage for guests staying at units listed on their websites, see MCC § 4-13-220(b), 

whereas advertising platforms do not.  Given the hands-on role intermediaries play in obtaining 

City approval for units and insuring guests who stay in them – two critical aspects of shared 

housing rentals – the City may treat them differently from advertising platforms.
15

  

CONCLUSION 

Defendants respectfully request that the Court dismiss the Complaint in its entirety, with 

prejudice, and grant the City such further relief as the Court deems just and appropriate.   
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15

 While HomeAway contends that the Ordinance disadvantages advertising platforms because it 

incentivizes property owners to register as shared housing units, rather than seek a vacation rental license, 

see Compl. ¶¶ 54-57, HomeAway itself makes clear that this is merely speculation about what owners 

“may” do, id. ¶ 57, and is relevant only to the extent that HomeAway is treated as advertising platform, 

see id. ¶ 54.  Further, even were HomeAway correct that intermediary is a more attractive license 

category, HomeAway does not establish that the differences between intermediaries and advertising 

platforms lack any justification under the rational basis test, nor does an economic regulation violate 

equal protection simply because it advantages some businesses over others.  See Illinois Transp. Trade 

Ass’n v. City of Chicago, 839 F.3d 594, 598-99 (7th Cir. 2016); Fitzgerald v. Racing Ass’n of Cent. 

Iowa, 539 U.S. 103, 108 (2003); Beach Commc’ns, Inc., 508 U.S. at 313; Nordlinger v. Hahn, 505 U.S. 1, 

17-18 (1992).   
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