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I. PROCEDURAL HISTORY 
 
   Plaintiff, Willie Penson (hereinafter “Plaintiff” or “Penson”) commenced 

the present suit on May 1, 2017.  On June 30, 2017, Presby’s filed an Answer to 

Plaintiff’s Complaint.  On August 9, 2017, Plaintiff filed a First Amended 

Complaint.  Thereafter on September 1, 2017, Presby’s filed an Answer to 

Plaintiff’s First Amended Complaint. This Brief is in support of Defendant’s 

Motion for Summary Judgment filed concurrently herewith.  

II. STATEMENT OF FACTS 
 

 Please see Defendant’s Statement of Material Facts filed concurrently 

herewith. 

III. STATEMENT OF QUESTIONS INVOLVED 

1. Should this Honorable Court grant Defendant’s Motion For Summary 
Judgment on the First Cause of Action of the First Amended 
Complaint where there is no genuine issue of material fact regarding 
Penson’s claims for Retaliation, Failure to Accommodate or Disability 
Discrimination under the Americans with Disabilities Act (“ADA”) 
and where Presby’s had legitimate, non-discriminatory reasons for 
terminating Penson’s employment? 

 
 Suggested Answer:  Yes.   
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2. Should this Honorable Court grant Defendant’s Motion For Summary 
Judgment on the Second Cause of Action of the First Amended 
Complaint where there is no genuine issue of material fact regarding 
Penson’s claims for Retaliation, Failure to Accommodate or Disability 
Discrimination under the Pennsylvania Human Relations Act 
(“PHRA”) and where Presby’s had legitimate, non-discriminatory 
reasons for terminating Penson’s employment? 

 
 Suggested Answer:  Yes.   
 

IV. ARGUMENT 
 

Standard on Summary Judgment 

 Summary judgment is appropriate if the pleadings, depositions, answers to 

interrogatories and admissions on file, together with the affidavits, if any, show 

that there is no genuine issue as to any material fact and that the moving party is 

entitled to judgment as a matter of law.  Fed.R.Civ. P. 56(c); Bouriez v. Carnegie 

Mellon Univ., 585 F.3d 765, 770 (3d Cir. 2009).  A factual dispute is genuine if 

"the evidence is such that a reasonable jury could return a verdict for the 

nonmoving party." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct. 

2505, 91 L. Ed. 2d 202 (1986). "Where the record taken as a whole could not lead 

a rational trier of fact to find for the nonmoving party, there is no genuine issue for 

trial." Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587, 106 S. 

Ct. 1348, 89 L. Ed. 2d 538 (1986) (citation and internal quotation marks omitted).  

The Court’s task is not to resolve disputed issues of fact, but to determine whether 

there exist any factual issues to be tried.  Anderson v. Liberty Lobby, Inc., 477 
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U.S. 242, 247-49 (1986).  In the instant matter, the record supports a finding that 

there is no genuine issue upon which a verdict could be returned for Penson.  

First Cause of Action 
Violations of the Americans With Disability Act, as Amended (“ADA”) 

([1] Actual/Perceived/Record of Disability Discrimination; [2] Retaliation;  
[3] Failure to Accommodate)1 

 
Mr. Penson cannot prevail on his claim of disability discrimination under the 

Americans with Disability Act (“ADA”).  The Third Circuit has confirmed what is 

needed to succeed on a disability discrimination claim under the ADA: “the 

plaintiff must demonstrate that he has a ‘disability’ within the meaning of the 

ADA, that he is a ‘qualified individual,’ and that ‘he suffered an adverse 

employment action because of that disability.’”  Turner v. Hershey Chocolate 

USA, 440 F.3d 604, 611 (3d Cir. 2006).  If the plaintiff makes a prima facie 

showing, “the burden shifts to the employer to produce evidence of a legitimate 

nondiscriminatory reason for the adverse decision.”  St. Mary’s Honor Ctr. v. 

Hicks, 509 U.S. 502, at 506-507 (1993).   

Presby’s Legitimate Non-Discriminatory Reasons 

At the outset, Prszby’s purposely placed its burden-shift argument at the 

beginning of this Brief because Presby’s cannot overemphasize its legitimate, non-

                                                 
1 Plaintiff has lumped each of these theories of recovery together with little distinction.  
Defendant will address each theory separately for ease of reading. 
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discriminatory reasons for terminating Penson’s employment and Presby’s believes 

these reasons are compelling.   

Under any of Penson’s theories of recovery, should Penson present a prima 

facie case, the burden shifts to Presby’s to show its legitimate, non-discriminatory 

reasons for terminating Penson’s employment, of which there are at least ten. 

Penson has admitted that he had numerous occurrences under Presby’s attendance 

policy of which he was aware. Penson also admitted that he was suspended after 

his ninth occurrence in accordance with the policy. Penson stated that he took no 

issue with the attendance policy, nor did he ever make any complaints or 

grievances under the policy. Penson also admitted that he knew that any call-out 

after his suspension (for the 9th call-out) would result in his termination. Penson 

further stated that on the date of his tenth occurrence, he simply asked to be 

excused without providing any information about an alleged disability. On his 

tenth occurrence, Penson even came in person to say he could not come to work, 

further demonstrating his knowledge that he was about to be terminated. Despite 

Penson knowing this, he did not communicate any information about his alleged 

disability; he merely handed Presby’s some paperwork. What’s more, Penson’s 

presence, coupled with his ability to return to work without restrictions, suggested 

to Presby’s that he was not disabled by any definition. In response to Penson’s 10th 

occurrence, Presby’s simply uniformly enforced it’s no-fault attendance policy and 
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terminated Penson’s employment. The policy was followed in this case and 

uniformly applied. Despite his allegations to the contrary, Penson has produced no 

evidence that the attendance policy was not uniformly applied and/or enforced. 

Because Presby’s had legitimate, non-discriminatory reasons for terminating 

Penson’s employment, summary judgment should be granted in favor of Presby’s. 

Disability Discrimination 

Mr. Penson has not established that he was disabled at the time of his 

termination.  Under the ADA, as amended by the ADAAA, a disability is defined 

as:  

(A) “A physical or mental impairment that substantially 
limits  one or more major life activities of such 
individual;   

 
(B) a record of such an impairment; or  
 
(C) being regarded as having such an impairment.”  

 
42 U.S.C. § 12102(1).  The EEOC has promulgated regulations to provide 

guidance as to how inquiry into the existence of a disability should proceed.  Major 

life activities include functions such as caring for oneself, performing manual 

tasks, walking, seeing, hearing, speaking, breathing, learning, and working.  29 

C.F.R. § 1630.2 (i)(1)(i).  An impairment is a disability if it substantially limits the 

ability of an individual to perform a major life activity compared to most other 

people in the general population. 29 C.F.R. § 1630.2 (j)(1)(ii).   
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 Critically, a temporary non-chronic impairment of short duration is not a 

disability covered under the ADA.  Macfarlan v. Ivy Hill SNF, LLC, 675 F.3d 266, 

274 (3d Cir. 2012) (citing Rinehimer v. Cemcolift, Inc., 292 F.3d 375, 380 (3d Cir. 

2002)) (finding that the plaintiff's temporary lifting limitations, removed only four 

months after first imposed, were “the very definition of such a non-chronic 

impairment,” and thus not an ADA-qualifying disability).  Moreover, an injury or 

illness involving even several months of limitation, without long-term or 

permanent effect, is not a disability under the ADA.  Sampson v. Methacton 

School Dist., 88 F.Supp.3d 422, 436 (E.D. Pa. 2015). 

 In this matter, Penson has utterly failed to produce any evidence that would 

cause a reasonable person to believe that he was disabled at the time of the 

termination of his employment.  To the contrary, Penson’s own deposition 

testimony and medical documentation shows that he had a 2-day medical issue 

beginning on June 6th  which was resolved by June 8th, 2016.  As of June 8th, 2016, 

Mr. Penson was cleared to return to work without restriction.  As a matter of fact, 

Mr. Penson returned to his second job at the Einstein Healthcare Network on either 

June 8 or June 9, 2016.  According to his testimony and the documentation from 

his Einstein Healthcare personnel file, Mr. Penson worked from June 8, 2016 

through August of the following year without having to take time off due to any 

alleged disability.  In fact, it was not until August of 2017 that Mr. Penson asked 
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his then employer, Einstein, for a reasonable accommodation.  The cases cited 

above contemplate months-long, debilitating medical conditions which were still 

not considered substantial enough to be a disability under the ADA and its 

regulations.  In this matter, a medical condition lasting merely two days, without 

more, cannot constitute a disability under the ADA.   

 Putting aside the duration of Penson’s alleged medical condition, Penson has 

not put forth sufficient evidence such that a finder of fact could determine that he 

was substantially limited with respect to a major life activity, nor could he 

truthfully do so, as Penson admits to returning to work (at Einstein) without 

restrictions on June 8 or 9, 2016.  At no time has Penson alleged that any of his 

major life activities were substantially limited in the June, 2016 timeframe.  To the 

contrary, Mr. Penson testified that he was speaking with Presby’s after the 

termination of his employment requesting that he be re-employed with Presby’s.  

Mr. Penson would not have done so had he been limited with respect to any of his 

major life activities.  Penson’s allegations that he was disabled pursuant to the 

ADA are limited to a 2-day timeframe, which allegations and evidence are devoid 

of any substantial limitation to any major life activity.  Based on Penson’s utter 

failure to produce any evidence of a limitation of any major life activity, coupled 

with the evidence he has proffered regarding a medical condition which lasted 
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merely two days, a finder of fact could not make a determination that Penson was 

disabled under the ADA.  

Regarded as Disabled 

 To show that he was regarded as disabled under the ADA, the plaintiff must 

show that he either (1) has an impairment that does not substantially limit major 

life activities but was treated by the defendant as constituting such limitation; (2) 

has an impairment that substantially limits major life activities only as a result of 

the attitudes of others toward such impairment; or (3) has no such impairment but 

was treated by Defendant as having a substantially limiting impairment.  Eshelman 

v. Agere Sys., Inc., 554 F.3d 426, 434 (3d Cir. 2009) (quoting Taylor v. Pathmark 

Stores, Inc., 177 F.3d 180, 187 (3d Cir.1999)).  It is not enough for an employer to 

believe that an employee is disabled; rather, an employer must regard the employee 

to be suffering from an impairment within the meaning of the ADA and make its 

employment decision on that basis.  Rinehimer v. Cemcolift, Inc., 292 F.3d 375, 

381 (3d Cir.2002) (citing McDonald v. Pa. Dep’t of Public Welfare, Polk Ctr., 62 

F.3d 92, 96 (3d Cir.1995)) (finding that district court’s determination that 

pneumonia was a temporary condition and not a disability under the ADA was 

proper, and that plaintiff had failed to prove that defendant had regarded him as 

having asthma, which is a disability covered by the ADA). 
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 Once again, Penson has not put forth any evidence that he was regarded as 

disabled under any of the prongs of appropriate test.  The only evidence or 

testimony advanced by Penson that even comes close to addressing this type of 

discrimination would be the telephone conversations he had with his supervisor 

when calling out sick.  In his contradictory testimony, Penson testified that when 

he called out sick, he would tell his supervisor only that he was sick.  Mr. Penson 

then contradicted himself by stating that he would tell his supervisor about his 

diabetes and gout.  These conversations took place prior to the date of Penson’s 

final absence. At no time did Penson testify or offer any direct evidence or any 

statements that had been made that would tend to show that Presby’s regarded Mr. 

Penson as disabled, nor has he offered any circumstantial evidence that Presby’s 

regarded him as being disabled.  Presby’s employees testified that they had no 

information to believe that Penson had medical issues or was disabled.  To the 

contrary, Presby’s simply expected Penson to show up for his work and complete 

his duties.  There is no evidence that Presby’s at any time regarded Penson as 

disabled.  Therefore, Penson’s claim that Presby’s regarded him as disabled should 

be dismissed.  

Record of Disability 

 Plaintiff has not established a record of impairment. “Record-of-impairment 

claims protect individuals who suffer discriminatory action based upon a 
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documented history of a disability, and a plaintiff relying upon a record of 

impairment must establish a history of a condition that substantially limits a major 

life activity.”  Adams v. Pennsylvania, No. 06–2154, 2009 WL 2707601, at 

(M.D.Pa. Aug. 25, 2009) (internal citations omitted); see also Eshelman v. Agere 

Sys., Inc., 554 F.3d 426, 436–37 (3d Cir.2009).  “[A] relatively short-term absence 

from work, without any long-term impairment, is generally held to be insufficient 

to create a record of disability.”  Eshelman, 554 F.3d at 437; 438 Cf. id. at 438 

(finding a record of impairment where the jury: (1) received extensive evidence 

from the defendant’s medical department’s files on the plaintiff, which 

documented symptoms both before and after her time off from work; (2) heard 

evidence that the defendant was notified that the plaintiff has significant cognitive 

dysfunction after returning to work; and (3) learned that the plaintiff’s supervisors 

were aware of her chemotherapy-related memory problems after her treatment). 

 As above, Penson cannot establish that he had a record of disability with 

Presby’s.  Penson has adduced no evidence that Presby’s had any specific 

knowledge of any particular medical issue.  Penson has not set forth any evidence 

that Presby’s was in possession of any medical records or medical histories prior to 

June 6, 2016.  None of the evidence found sufficient in the Eshelman case is 

present here.  In sum, there is a complete lack of evidence as to Presby’s 

possessing any documented history of Mr. Penson’s disability, let alone any 
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evidence that Mr. Penson at any time had a condition that substantially limited a 

major life activity.  Based on this lack of evidence, this court must also dismiss 

Penson’s record of disability claim.   

No Evidence of Causation 

 Even if Penson could make out the prima facie elements under any of the 

theories he advances, Penson has failed to set forth any evidence that would allow 

a reasonable fact finder to find that Penson was terminated “because of” his 

disability. Once again, Defendant is in the position of arguing a negative: Penson 

has simply failed to set forth evidence to tie Penson’s termination to his alleged 

disability. To the contrary, there is overwhelming evidence of Presby’s legitimate 

reasons to terminate his employment, which leads to the analysis below.  

Retaliation 

In order for Mr. Penson to prevail on his retaliation claim, he must establish 

a prima facie case by showing: (1) protected employee activity; (2) adverse action 

by the employer either after or contemporaneous with the employee's protected 

activity; and (3) a causal connection between the employee's protected activity and 

the employer's adverse action. Marra v. Philadelphia Housing. Auth., 497 F.3d 

286, 300 (3d Cir. 2007).  If the employee establishes a prima facie case of 

retaliation, the burden of production shifts to the employer to articulate some 

legitimate, non-retaliatory reason for the adverse employment action. Id. If the 
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employer meets its burden, the burden of production returns to the employee, who 

must now show, by a preponderance of the evidence, that the employer's proffered 

explanation was false, and that retaliation was the real reason for the adverse 

employment action.  Id.    

 Conduct protected from retaliation under the ADA includes informal activity 

such as requesting an accommodation for a disability.  Shellenberger. v. Summit 

Bancorp, Inc., 318 F.3d 183, 188 (3d Cir. 2003).  The threshold question is 

whether Penson’s conduct amounted to a request for a reasonable accommodation. 

Discussing the relevant EEOC regulations regarding the degree of notice an 

employer must have, the court in Taylor v. Phoenixville Sch. Dist. stated: 

[W]hile the notice does not have to be in writing, be made by the 
employee, or formally invoke the magic words reasonable 
accommodation, the notice nonetheless must make clear that the 
employee wants assistance for his or her disability. In other words, the 
employer must know of both the disability and the employee's desire 
for accommodations for that disability. 
 

184 F.3d 296, 313 (3d Cir. 1999).  

  In this matter, no trier of facts would find that Penson engaged in 

protected activity by requesting a reasonable accommodation.  Penson admitted as 

much in his deposition.  When asked if he requested a reasonable accommodation 

as alleged in his Complaint, Mr. Penson stated that he did.  However, when asked 

for details about the reasonable accommodation requested, Mr. Penson testified 

that he merely asked if he could be excused and stated that he did not give Presby’s 
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any additional detail.  Penson’s request to be excused without providing any other 

information and in conjunction with Penson’s doctor’s note returning him to work 

after only two days did not provide sufficient notice for Presby’s to conclude  

Penson was requesting a reasonable accommodation.  Presby’s neither knew of a 

disability, nor was it aware of Mr. Penson’s desire for accommodations for that 

disability.  Penson’s utter lack of evidence that he requested a reasonable 

accommodation and his affirmative testimony show that no reasonable 

accommodation was requested.  In the absence of any request for a reasonable 

accommodation, Penson’s retaliation claim must also be dismissed.  

Second Cause of Action 
Violations of the Pennsylvania Human Relations Act (“PHRA”) 

([1] Actual/Perceived/Record of Disability Discrimination; [2] Retaliation;  
[3] Failure to Accommodate) 

 Because each of the claims Penson has asserted under the PHRA are 

identical to his federal claims,  and the PHRA  claims are analyzed under the same 

rubric as the federal claims (See, for example, Atkinson v. LaFayette College, 460 

F.3d 447 n.6 (3d Cir. 2006)), Presby’s incorporates the arguments above with 

respect to each of Penson’s PHRA claims. 
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V. CONCLUSION 

For the reasons stated above, This Honorable Court should grant 

Defendant’s Motion for Summary Judgment and dismiss each of Penson’s claims 

with prejudice. 

 
      LATSHA DAVIS & McKENNA, P.C. 
 
 
 
Dated:  April 20, 2018  By:  /S/ Andrew P. Dollman   
                                                              Glenn R. Davis 
      Atty I.D. No. 31040 
       gdavis@ldylaw.com  

Andrew P. Dollman 
Atty I. D. No. 209466 

      adollman@ldylaw.com 
      1700 Bent Creek Boulevard, Suite 140 
      Mechanicsburg, PA  17050 
      (717) 620-2424       fax: (717) 620-2444 

             Attorneys for Defendant 
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